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ABSTRACT 

Study objectives were to assess the status of a 
representative number of American Indian tribal governments and to 
share that information with other members of the national Indian 
community. Sixteen Indian law students^ assisted by 8 Indian lawyers^ 
worked on 17 different Indian reservations during the summer of 1974. 
Generally working on their own reservations^ students performed an 
objective and systematic evaluation of each tribal government ^ 
assisted tribal governments in forming remedial objectives^ and 
prepared substantive research reports. The research reports focused 
on the following areas: (1) tribal governing structure; (2) economic 
development of tribal resources and the tribal governing structure; 
(3) triba^ court structure; (4) administration of governing services; 
(5) relationship of tribal government structure to the Bureau of 
Indian Affairs; and (6) the Indian Civil Rights Act and the Federal 
Government. While specific recommendations proved unrealistic due to 
the diverse complexity of individual tribes^ broad recommendations 
included: (1) establishment of a tribal resource center for purposes 
of providing technical assistance in developing and exercising 
governing powers and (2) development of evaluation standards by which 
various agencies and individual tribal governments might be 
effectively evaluated. (JC) 
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FOREWORD 



This report is intended to provide documentation of the findings 
of a team of Indian lawyers and law students ^o participated this past 
summer (197^) in an "action-research" project to conduct an assesswent 
of the institutions of tribal government. In all, sixteen Indian law 
students and eight Indian lawyers worked on seventeen different Indian 
reservations over the course of the summer. The idea for this .project 
was based on a growing conviction shared 1^ members of the Indian legal 
community that the key to real progress in the Indian legal movement 
lies in the strengthening of tribal governing institutions. Vfhile 
•Important legal victories may be won in the area of hunting and fishing 
rights or in the field of taxation, it must be recognized that without 
a strong and viable tribal government to implement such victories they 
can be rendered meaningless. Yet, it must also be acknowledged that too 
little is known about the status of tribal governments by the legal com- 
munity. We do not know the answers to such critical questions as: 
exactly what are the major strengths and weaknesses of the judicial 
systems of tribes as they relate to the requirements of the Indian Civil 
Rights Act, or \Aat are the capabilities of tribes for governmental regu- 
lation of natural resource development on their reservations. Perhaps 
most importantly, we must ask exactly how }te can begin to assist tribes 
in strengthening their self-governing institutions. 

Our purpose then in initiating and organizing this research 
project was simply to gain a comprehensive picture of the status of a 




representative number of tribal governments and to share our research 
findings with other members of the national Indian community. It is 
our hope that this report will contribute toward articulating 
some of the more critical needs in the area of tribal government are 
and in formulating national goals which the Indian community can 
address itself to. It must also be pointed out that we had pranised 
to each tribal community participating :ji this study that a collective 
report would be compiled and a copy fiu'nished to them in order that they 
might study our analysis and recommendations and perhaps gain something 
thereby. 

As a glance at our outline of contents will reveal, the bulk of 
this document is comprised of the Irdian law stiidents' research reports 
organized around the key issues which we had decided to focus upon. We 
hope this is ample warning for the reader not to expect a comprehensive 
manifesto on tribal government but rather a beginning of the difficult 
job of presenting a picture of tribal governments today. 
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!• INTRODUCTION 



In the Spring of 1973 the viUage of Wounded Knee on the Oglila 
Sioux Indian Reaervation in South Dakota was occupied for over three 
nonths by a group of Indians aa a protest gesture aimd at both the 
incumbent tribal administration and the Federal Oovernment's role on the 
reservation. The protest group claimed to represent the "traditional" 
elements of the Oglala Tribe in their efforts to gain recognition for 
1868 Sioux treaty rights and reestablishnsnt of a traditional form of 
Indian self«»govemmBnt« They demanded that the present tribal council, 
elected under a constitution drafted in accordance with the terns of the 
193^ Indian Reorganisation Act (IRA) calling for federally supervised 
elections, be dissolved by federal officials and that a referendum vote 
of all tribal members be held as a prelude to instituting a traditional, 
non-federally supervised form of government. Many nere surprised to 
learn that under that same federal law (the IRA) federal offioiaJ.a nere 
expressly denied authority to dissolve a duly elected IRA trJ/oal govern** 
ment* 

In the Spring of 197^ the United States Senate passed and sent 
to the Eouse of Representatives a bill entitled th'i "Indian Self « 
Determination and Education Assistance Act" (S. 1017) providing for 
funds to support the administration of tribal r^ovemments and Congres- 
sional endorsement of a policy of contractinf, for federal services by 
tribes • According to the terms of such con'tjracts, the tribes assume the 
responsibility for administering a vide range of governmental services 
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previously carried out on the reservations by various federal agencies, 
primarily the Bureau of Indian Affairs (BIA). Althoxigh it can certaiiiLy 
be said that* "contracting" adds to the scope of self -government as exer- 
cised by Indian tribes, many experienced Indian leaders remain unconvinced 
as to the wisdom of contracting on a long range policy, particu3.arly in 
the form presently being proposed by the EIA. 

In the Fall of 197^ the United States Supreme Court was asked to 
decide two lawsuits %rtiich will have a very direct bearing on the defini- 
tion of the legal status of Indian tribes and their governing powers • In 
U> S> v» Mazurie the Court must determine whether or not Indian tribes 
have the authority to regulate the licensing of a liquor establishment 
located within the boundaries of a reservation but owned by a non-Indian 
and situated on non-trust lands* Ultimately at stake is the right of a 
tribe to act as a government* Also on the docket for the Supreme Court's 
Fall terra is the case of Tonasket v> Thompson * In this case plaintiff 
filed, a suit against her tribal council under the 1968 Indian Civil 
Rights Act alleging that her rights to equal protection wore violated by 
the council's refusal to enroll her children in the tribe. As a defense 
the council has asserted that a determination as to one's eligibility 
for tribal membership is an internal matter of the tribe and as such is 
beyor^ the scope of federal intervention* As a corollary policy argu- 
aient the tribe has noted in this suit that the tribal coomiunity ulti- 
mately determines \rtiat the law or eligibility standards ought to be for 
tribal membership and to substitute the opinion of a non-Indian federal 
jidge under essentially non-Indian standards is a violation of the prin- 
ciple of Indian self-government* 
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The developments briefly described above are only a sampling of 
the many events which today constitute an atmosj^re of change and 
challenge for Indian tribal governments • In many respects the problems 
confronting Indian tribal leaders are not very different from those 
idiich burden the leaders of non-Indian communities across the country 
as they struggle to meet the demands of modem society* 

That is 9 tribal council members as the embodiment of the commn^ 
nity's governing structure are in a position comparable to that of their 
counterparts on city or municipal councils* However, there are signif- 
icant differences between the roles of tribal and city councils and it 
is in the process of gaining an understanding of these differences that 
one can gain an appreciation for the unique needs a tribal council has 
for services and support ^Adch are distinct from those irtiich may be 
required by a municipal council* Undoubtedly the most basic difference 
lies in the fact that the tribe, historically , legally and socially t 
comprises a self-governing unit ^ch is outside of the federalist system* 
The source of an Indian tribe's authority to govern itself flows from 
its status a?? a sovereign entity (i*e*, as a sovereign, a tribe possesses 
"inherent" powers of self-government which pre-date the United States 
government) just as the mode in which it exercises this power is dictated 
by the kind of society the tribe historically and contemporaneously is, 
i*e*, a "tribal" society* By contrast, any other local governmental 
unit in this country exists only because it has received its power or 
"charter" from the state which in turn must be legally created hy the 
Federal Govemwent* With minor variations, all such units, irtiether city 




. if . 



or county, township or nunlclpolltyt exercise their power in more or 
less the sane manner • The lines and extent of authority are defined 
relatively clearly by the federalist system while membership and status 
within the conmunity are defined politically on the basis of residence » 
property ownership, etc# In contrast, tribal membership closely foUcrn 
cultural and racial lines* 

These considerations are elementary, as is the obrious conclu- 
sion that tribal ieaaers, in order to function wisely and effectively, 
must be aware of the ramilications ox tneor irxoe^s unique lastorical 
and legal status in the context of any given situation. For example, 
the complex jurisdictional relationship between the tribe, the state 
and the Federal Govemnsnt nnist be understood by a tribal council before 
it can effectively define the jiurisdiction to be exercised by the tribal 
court over civil and criminal cases. In an analogous sense, the eoneil 
must have a firm idea of the extent of its power before it attempts to 
impose a taxation scheme, enacts a comprehensive land use scming ordl«* 
nance or tries to regulate the use of water on the reservaticm* 

Historically, those considerations flowing from the tribes' 
unique legal status vis--a«vis the Federal Government (the trust rela- 
tionship) in combination with the limited role of sUte governmental 
authority on reservations have always added an element of complexity 
for federal officials, private attorneys and others nho have attempted 
to assist axKl advise tribal governments. This complexity is compounded 
by the activist nature of many tribal governments today* Twenty and 
thirty years ago tribes were being seriously threatened by the prevailing 
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termination policy and the primary efforts of tribal leaders were 
directed at protecting and consolidating their status* By contrast, 
\fe have seen within the last decade an increasingly active role being 
played by tribal leaders in attempts to exercise tribal governing 
powers to the fullest extent* The attitude held by such tribal officials 
is based on the recognition that if they do not act to govern themselves 
now to the fullest extent possible the danger is that such authority 
will be restricted by Congress or usurped tfy the states or both* In 
Edition, tzdbal efforts in the area of economic developnent aimed at 
raising the standard of living on the reservations inevitably place 
demands on the tribes* governmental institutions* 

A* Exercising Tribal Powers 

It is precisely in the area of exercising tribal powers that the 
need of the tribes for counsel and technical assistance is greatest* 
This is an area of governmental policy and field of federal law which 
remains undeveloped with many basic questions still unsettled* The 
short answer to the question of why this is such an unsettled area is 
that with the great majority of tribes not asserting their powers in the 
past there has never been a need on the part of federal courts and agen- 
cies to define what the extent of such powers night be or what the 
jurisdictional relationships between tribe, state and Federal Government 
must be* But, because of such factors as the pressures to pursue econ- 
omic development, a generally higher level of education among tribal 
council members, and an awareness of political agitation by many western 
states aimed at restricting or eliminating tribal self-government, a 
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great many Indian tribes find themselves in the difficult situation of 
trying to exercise their sovereign powers ^rtiile not knowing the real 
nature or extent of them. 

The Indian legal coirnunity has been steadily growing more aware 
of the kinds of problems raised by the situation outlined above* It 
has become apparent that a concerted effort by all members of the 
national Indian community is necessary to consolidate recent gains such 
as favorable Supreme Court decisions in the tax and j-orisdictional 
areas 9 the sympathetic attitude of Congressional committees viho have 
offered significant legislation during the last session of Congress, 
and a pliable administration in the Bureau of Indian Affairs (BLk). It 
is perhaps even more urgent that tactics and a strategy be developed to 
insure that disastrous test cases in the area of def initial of tribal 
powrs are not made a permanent part of the record. Another possibili^ 
which is just as important for Indian leaders to anticipate and prepare 
for is the political backlash generated fay non-Indian interest groups 
idio are disturbed to see Indian tribal governments begin to actually 
function as complete self-governing instituticms* Coal developers, for 
example, can foresee as a logical consequence of an increased level of 
tribal self-government a curbing of their own ability to function with- 
out restraint on the reservations. Or, in the same vein, non-Indian 
cattlemen leasing trust lands are disturbed at the possibility of a 
tribe's imposing a licensing and taxing scheme, and so on. 
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B# Action->Research rro.ject J;o Assess Tribal Gove rningjnsti tut ions - 
Rationale 



In response, the Indian legal community, in cooperation with 
other segments of the Indian world, has a special responsibility to 
meet this growing challenge* However, as a prelude to devising specific 
strategies, we need to know much mare about the nuts atxi bolts of tribal 
govexmment* For example, we should have a good idea of the types of 
governing structures which are commonly used by the tribes, exactly how 
they are working, if they are wortemg well - idiy, and if not • why not? 
We should analyze prior tribal efforts at economic development to ascer- 
tain what lessons might be learned • We could benefit by getting a com- 
prehensive picture of that institution ^rtiich is essential to the tribe's 
exercise of self -governing powers, i.e., the tribal court system. What 
is the present posture of tribal government and BIA relations on the 
reservation and how might this knowledge benefit us? 

Unfortunately, but not surprisingly, this kind of information is 
simply not available to anyone with the need to familiarize himself with 
these questions. This is not to say that there are not a great many 
Indian leaders who are experts in tribal government in every sense of 
the word. Indeed, most tribes are fortunate enough to be able to point 
to at least several individuals who work with their tribe and are truly 
knowledgeable professionals. By the sane token, many Indian lawyers and 
other professional people across the country who work with Indian tribes 
on a day-to-day basis are very capable and experienced in the field of 
exercising tribal powers. However, this body of knowledge and expertise 
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remains as a very personal and individual possession and, as such, is 
simply not communicable on a broad scale. There are no textual materials 
available in the field and evfjn the very limited number of government 
reports, law review articles, etc., which have been published have not 
been able to treat the subject from a comprehensive point of view nor 
are such materials designed to give one a working knowledge of "tribal 
government" • 

''"aced with this situation, which can be accurately characterized 
as a complete absence of available research data dealing with the sub- 
ject matter of tribal government, we strongly felt that a start had to 
be made somewhere and the field research project which is the subject of 
this report was consequently initiated and organized. 

C# Project Description 

Briefly stated, the idea of the project was to recruit as many 
Indian law students as available funds would permit, assemble then for 
an orientation and training session to explain exactly how the project 
was to operate, secure the cooperation of tribal community people, and, 
after the completion of a field study on the reservations, reassemble 
the students and tribal representatives for an evaltiation session. It 
was explained to the students that this was a comprehensive research 
project to assess the status of the participating tribal governments and 
thereby gain a national perspective on the subject. We intended that our 
research findings would be shared with those tribes and other Indian or- 
ganizations. Another purpose of the project was to provide a meaningful. 
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educational experience for the students in order that they might be 
better equipped to eventually serve their tribes on a professional 
level* Indian lawyers cooperated by making visits to the students 
during the course of the summer. Some direction was provided by and 
contact was maintained with a central administrative office, but essen- 
tially the students were on their own during the field portion of the 
project. 

In nearly every case the students had decided that they wanted 
to work on their own reservations since these were the ccxnmunities they 
felt they knew best, could be most productive on, and had the most long- 
range interest in. Perhaps as a result of this approach, the tribal 
leaders in nearly every case were very receptive to the students' 
presence on the reservations and cooperated fully. The students mre 
asked to perform an "objective and systematic evaluation of each tribal 
governing institution." In addition to performing this collective eval- 
uation service, students were expected to assist the tribal goveamment 
in formulating realistic and achievable remedial objectives. In order 
to give a structure and direction to the students* efforts, they were 
asked to focus their research on six issxies or areas. These were spelled 
out in separate memoranda and questionnaires were sent to the students. 
The students then coirpiled "substantive research reports" in response. 
(Following this introductory section of the report, we will treat each 
issue separately by excerpting relevant parts of the explanatory memos 
and representative portions of the students' research reports.) 

The methodology employed by the student field workers was simply 
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a process of observation, inteirviewing and consultation* Since each 
student as part of the plan would go to a different reservation, it was 
anticipated that there would be considerable variation from tribe to 
tribe • Constitutions differ from tribe to tribe as well as other 
pechanics of the government which are dictated not only by differences 
in custom and tradition but also by such factors as the availability of 
resources and personnel* Despite these understandable differences, we 
felt that the nature of the problems posed for many tribes had a suffi- 
ciently common base that as a result common recommendations and conclu- 
sions could be drawn as well as common strategies suggested* 

If there was one imifying theme to our approach in spelling out a 
reries of issues to be researched and attempting to gain a comprehensive 
picture of the status of tribal governments, it was the qiiestion of 
constitutional reform* In each instance, we asked students to evaluate 
whether or not the tribe's existing constitution was adequate in relation 
to those issues which were being researched, i*e*, governmental structure, 
court systems, etc* In recent years, more and more tribal leaders have 
expressed a conviction that their tribal constitution, written in most 
cases in the years immediately following the 193^ Indian Reorganization 
Act, was simply out of date axKl no longer relevant to the tribe's needs* 
In survey form, then, we attempted to determine where particidar consti- 
tutions were adequate or not - and if not, irtiat recorunendations might be 
made* It was particularly on this point that i/e suspected that common 
lessons could be learned despite tribal differences* 
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n. RESEARCH FOCUS POINTS 



As pointed out in the preceeding section of this report » the 
research efforts of the students were focused around six separate issues 
which we identified and explained during the orientation session conducted 
prior to the field portion of the project* These particular areas were 
selected for several reasons. First of allt they appeared to us to be 
the critical areas which we must understand if we are to gain an accurate 
picture of the status of the govemmental institutions of the participating 
tribes. Sectordly^ these issues could be consiiered separately from spe* 
cific problems the tribes may be experiencing* While a tribal problem 
involving a jurisdictional questi(m or protection of a natural resource 
right would understandably be interesting to the stuient and perhaps even 
be a point on %daich he could provide valuable research assistance, we 
expressly exclided such areas from the scope of the project* If one 
viewed the primary purpose of the project as the performance of an eval* 
uation service for the participating tribes, research in such other areas 
would simply be outside the scope of the project* In addition, most of 
our researchers had only just completed their first year of law school 
and we were hesitant to suggest that they become involved in working on 
technical legal questions* This might prove frustrating to the students 
and to us as administrators since we did not have the back-up resources 
to provide assistance which would surely be necessary on these kinds of 
problems* However, we did make it clear to the students that they were 
certainly free to confer with tribal officials on these kinds of issues 
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and would work with then in attempting to identify possible resoiurce 
people with expertise in these kinds of problema for the tribes • 



We include the following portico from one of our initial memos 
as additional explanation of the choice of the six issues around which 
our research efforts were focused* 



TO: Student Researchers - '.rribai Govemnent Project 
FTKM: Alan Parker 

SUBJ: Outline of substantive issues to be researched 
during field study 



As we attempted to explain diaring the training 
session, our understanding of the project is that each 
stxident will subndt an individual report to his own 
tribal govemitent at the conclusion of the field por- 
tion of the project* Necessarily, this individual 
report will be geared to the particular problem^ 
confronting that trib^il group, however, in additim 
to whatever particulai* problems the student may eval->' 
uate, we are asidLng e;ich researcher to structure their 
amJysis around, the following key issues: 

1) Tribal governing structure 

2) Tribal court structure 

3) Economic development of tribal resources and 
the tribal g(y/eming structure 

^) Administration of governing seinrices 

5) Relationship of tribal gove rnm ent with BIA 
structure 

6) Problems in application of Indian Civil Rights 
Act esp* in areas of membership and elections* 

It is clear of course that there will be considerable 
overlap between these different areas* Nevertheless, our 
examination of the subject matter of tribal gove rnm ent, 
even thaagh in sujn^ey fashion t seemed to reveal that 
these points are tlie major perspectives which must be 
taken to get an adequate picture of the irtiole subject* 
Recalling that our overall purpose is to arrive at an 
evaluation of the tribal governing structure in relation 
to the tribal constitution aiid related governing documents. 
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it should prove to be helpful to uso the tribal 
constitution, etc*, as a consistent frame of 
reference and as an organization device as we 
attempt our analysis on each of the above listed 
points* 

I will be sending separate iwmos on each of 
these points setting out my ideas in more detail 
and listing sowe of fhe more obvioiis questions 
that should be addressed* As X mentioned during 
the training session, in addition to the «activity« 
reports we are asking you to send to the AILTP 
Office in Oakland ^ I will be asking for a more 
substantive report of your research findings every 
two weeks. Essentially this means a report on 
the first point, then the second point, etc*, 
until we have gone through the complete list* 
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A» Tribal Governing Structiare 

The following is the initial memo to the stidents as the basis 
upon which they were to begin their research efforts* 3j attempting to 
analyze what the "governing structure" of each participating tribe was, 
we had hoped that the researchers woxid also be able to get an overall 
perspective on the tribal government. As noted in the nemo, what we 
were seeking was more of a descriptive analysis than any kind of legal 
analysis* This approach was followed throughout the sumuRr since we felt 
that to direct the students into a purely technical legal analysis would 
not only severely .restrict the number of issues which we would be able 
to cover because of the time-consuming nature of the more detailed analy- 
sis but would also be beyond our capabilities since we had not geared up 
for this type of project* In suranary, then, we were seeking a survey 
research effort with the result to be a broad but not detailed imder- 
standing of the tribe and the status of its governing institutions. It 
was our hope that the students could look forward to building upon this 
broad base of knowledge and that the collective report would then also 
constitute a broadly couched analytical statement. 
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TO: Stiident Researchers • Tribal Government Project 

FROM: Alan Parker 

RK: Tribal Governing Structure 



We are purposefully asking you to make yoiu* initial report 
on the subject matter of the tribal governing structure since 
this is the one point that relates to all the other issues 
WB will be examining • We anticipate that your rv^search find- 
ings in this area will become more meaningful as the sunmer 
goes on and you get deeper into the study. Thus, ty the ti»e 
we are wrapping up the field portion of the project, you 
should be able to amplify this initial report. 

We ask you to separate as much as possible the question of 
the structure which the tribe utilizes from considerations 
which relate more directly to our other points, such aa, 
administration of governing services, econcmic development, 
etc. While you should feel free to regard your research in 
this area with some flexibility, I recortmend that you begin 
by attempting to describe the organization of the tribal 
governing body in a descriptive vs. legally analytical aann^er. 
That is, how is the tribal coimcil organized, what type of 
delegation of authority is there within the council, i.e., 
executive committee, membership committee, land assignment 
committee, etc« 

Describe the organization of the tribal administration, i.e., 
who are the tribal employees, is there a personnel structure, 
etc.? What is the relationship between the tribal adminis-* 
tratiOT or what might be called the •* executive vs. legisla- 
tive branch of tribal government** and the tribal council or 
executive committee. What is the relationship of this actual 
structure to that which is established in the tribal consti- 
tution and to the manner in which it is defined in tribal 
ordinances or other relevant docximents. As a frame of 
« reference and for purposes of comparison attempt to define 
how the tribal structure puts into effect those tribal self- 
government powers enumerated in the tribal constitution and 
ordinances. 

As a preliminary observation do you feel that the stmicture is 
(a) understood by most tribal officials and/or tribal aiembers 
and (b) in their opinion, is it a satisfactory arrangement, 
if so why, if not, why not? (In their opinion, not necessarily 
yours.) 
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Have tribal or BIA officials been giving some thoxight to 
revision of tribal constitutions and governing structiires? 
In what manner, for what reasons and with Uhat results? 

Note that later in the stammer we will be addressing ourselves 
specifically to the quest! ens of relationships with BIAt 
etc. For now we would like you to bear in mind as a theo- 
retical consideration that an important distinction should 
be drawn between the tribal government as a government, 
responsive and responsible to all tribal members individually 
and collectively, and, tribal government as a business entity, 
concerned with maximum utilization of tribal resources for 
the corporate good. We have noted briefly that where the 
role of the tribe's government is impossibly mixed or blurred 
with its function as a business entity inherent difficulties 
are created* Ultimately, we may be asking what kinds of 
mechanisms could be set up to enable tribes to apply such a 
distinction and make it work and how should the federal 
government be responding to this problem if at all? 
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1# Student Reports 



vfe incl\ide the following st\ident reports as a compilation of ovr 
research findings on the issue of tribal governing structure. In some 
instances ws have inclxaded the entire report, while in other cases we 
have simply excerpted portions of a report to illustrate the differences 
from tribe to tribe and as an indication of the common themes which do 
exist despite these differences. 



a. Cheyenne-Arapahot Oklahoma 

Prepared by: David Ricketts-Kingfisher 



I. DBSCRiraON 

A. Constitution and By<-Laws 

The Constitution and By-Laire of the Cheyenne-Arapaho 
Tribes of Oklahoma is sanctioned by authority of the 
Thomas-Rogers OkGLahoma Indian Welfare Act of Jtane 26, 1936 
(^9 Stat., 67). The constitution was recommended for 
approval August 11, 1957 by the Assistant Cornroissxoner of 
Irxiian Affairs, and ratified September 18, 1937 by a vote 
of 5^2 to ^17. There have since been eight amendments: 
Amendment I, ratified February 4, 19^2; Amendments II and 
III, November 3f 1959; Amendments IV and V, November 7, I96I; 
and Amendments VI, VII, and VIII, October 12, 1971. 

The constitution reflects general characteristics of 
other Indian Reorganization Act constitutions; i#e., 
detailed membership provisions, delineation of individual 
rights, description of the structtire of the governing body 
and its powers, and a provision for amendments. The by- 
laws refer to duties of officers, oaths of office, meetings, 
quorum, and ratification. 

B. Governing Institutions 

There are fourteen (14) elected members, seven (7) 
Cheyenne and seven (7) Arapaho, referred to as Councilmen. 
In fact they comprise the Business Committee xdiich is the 
governing body. From this committee, its members elect 
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the following officers: chairman, vice-chairman, secretary, 
treasurer, and sergeant-at-arms# From this committee 
sub-committees are established which are responsible for 
matters falling within the area of their concern* The 
current sub-committees are: Scholarship, Concho School 
Board, United Tribes, Land Resotirces, Finances, Economic 
Development Agency, and Hospital Board* There exists no 
executive management and the staff consists of a secretary 
and assistant secretary© Currently a Community Health 
Relations officer assists the Business Committee in tribal 
business* Proposals are regularly submitted in order to 
provide funding for additional administrative staff and 
to establish programs© 

II. AMLYSIS 

Ao Amendments 

There are four basic changes reflected in the eight 
amendments. Two represent, an expansion of the requirements 
relating to participation in tribal affairs o The first 
enlarges the scope of the definition of membership to inclide 
many persons previously not considered Cheyenne or Arapaho. 
The second lowers the age requirement for voting and holding 
office from twenty-one (21) to eighteen (18). The most 
significant changes, however, reflect an alteration of the 
basic tribal political base and governing structure as 
sanctioned and recognized within the constitution. Most 
important is the elimination of the power of the traditional 
Cheyenne Chiefs ana Headmen to select representatives from 
their districts. This provision is replaced with a popular 
vote system of selecting representatives. Further amendments 
incorporate this change throughout the constitution, i.e. 
elimination of traditional Cheyenne Chiefs and Headmen 
f ran the process of appointing persons to fill vacancies 
of previous appointments, and the decrease of representatives 
from twenty-^ight (28) to fourteen (1^). 

Another change permits the Business Committee to 
designate the place and time of the annxial general meeting. 
Previously the annual general meeting had a fixed date and 
only the place was alterable. This is significant in view 
of the fact that communications systems are not adequate 
to provide proper notice to a substantial portion of the tribes. 

B. Current 

There are few positive things that can be said in 
favor of the current constitution as to its capacity to 
serve adequately as the foundation document of an operative 
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and responsive ^overnine: institution. The deficiencies are 
nunH=jrous. 

Immediately recognizable is the lack of reference to 
procedures which define the mechanisms by \riiich the governing 
body functions. For example, there is no mention of ordi- 
nances or resolutions. There is also no reference to the 
authority relationships that these actions would have to 
one another. 

This situation complicates further the validity of 
the actions that are thus taken to implement grants of 
power sanctioned within the constitution. For example, the 
governing body's power to determine procedures for elections, 
even to the point of designating districts and apportion- 
ments, has. too flexible a quality to withstand an attack 
from a suit filed pursuant to Title II of the 1968 
Indian Civil Rights Act (hereinafter referred to as ICRA). 
There is no incorporation of ICRA provisions under Article 
IV— Individual Rights and Present Services, even though 
Amendments VI through VIII were ratified October 12, 1971. 

There are no provisions concerninfr removal or recall; 
thus, in effect, removing any continuous sanction of 
accountability of a representative to his electorate. 
In view of current litigation trends under the ICRA; the 
lark of permanent election mechanisms, such as an election 
ordinance or a provision for an election board and its 
requisite grant of authority, would render elections under 
the constitution legally vulnerable. 

There is no provision which authorizes and/or 
describes the papers and function of executive personnel 
such as a manager or director. There are also no provisions 
which define the tribes' power over the expenditure of its 
funds by the Bureau of Indian Affairs (hereinafter referred 
to as KA). Such provisions would begin to define the 
fiduciary responsibilities between the tribe and the BIA. 

More generally, the constitution concentrates and 
vests tremendous power into the governing body, the 
Business Committee; yet lacks the sanctions to control its 
actions, i.e© through removal, recall, or accountability 
as discussed previously. There is also no delineation of 
the role of a general membership meeting and its relation- 
ship to the Business Committee. This might not be such a 
problem \ihen perceiving the Cheyenne -Arapaho Tribes of 
Oklahoma as a business corporation, because the objectives 
of a business corporation can be defined rather narrowly. 
This allows the state of incorporation to regulate statutorily 
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the fiduciary resTX)nsibilities of the board to the corporate 
membershiD. Such reppxlation is applied rather uniformly, 
and hence, corporate by-laws need not provide such detailed 
regulations • 

The fiction of this analocy, however, should be 
obvious — tribes are more than business enterprises. For 
examole, the preamble of the Cheyenne -Arapaho Constitution 
refers to "all matters affecting the tribes" and "general 
welfare of ourselves and our posterity". Further, the 
uniqueness of each tribe establishes the potential of 
widely varyinft objectives irfiich require more "tailor made" 
regulations. These regulations must somehow be provided 
for within the constitution itself. 

Another problem is the lack of a design which would 
establish some tj/pe of constitutional balance among the 
political powers recomized within the constitution. In 
effect, the electorate cedes its powers for two years to 
the Business Committee, rather than delegating it. After 
this occurs, there is no distinction between an entity which 
performs or executes business and one which determines the 
policies and scope of such execution. They are one and 
the saine. 

In summar:;', a historical analysis of the period of 
the drafting, approval, and ratification of constitutions 
such as this, reveals another dark chapter in Federal and 
Indian legal relations. Too often, inadeq^oate constitutions 
were drafted by non-Indians, misrepresented to the tradi- 
tional leadership, approved, ratified, and eventually 
amended to displace the long established leadership from 
"legal" recognition o 

The double evil was the replacement of a traditional 
structure with a structure predicated on erroneous 
assumptions conceiming the tribes' true situation and its 
ability to respond to the new structure. The result irais 
expectedly an inadeqtiate mechanism from which to attempt 
to resolve the people's real and various problems. This 
is the current situation with which the Cheyenne -Arapaho 
Tribes of Oklahoma are confronted. 

Ill . PROPOSED REVISION 

A. Amendments and Status 

At a special meetiner held on April ^, 1970, a 
resolution was adopted pursuant to which a Constitutional 
Commission was established. The purpose of 'the commission 
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was to detennine the desires of tribal members and to propose 
revisions or amendments to the constitution. These 
amendments were submitted to the annual general meeting of 
October 3, 1970, at which time a General Council Resolution 
was adopted, aporovinr several amendments and revisions. 

The substance of the most significant of the proposed 
chan^ces are as follows: the e^overnincc body is changed from 
the Business Committee to the Tribal Council, ;ri. th procedures 
of action and enumeration of powers detailed; delegation of 
specific powers to the Business Committee is provided for; 
provisions for employing a management staff are added; 
provisions for establishing an Election Board and election 
procedures are added, such as a description of district; 
specific 3IA and tribal relationships are defined; a 
limitation is placed on the Business Committee's power 
to expend money from non- trust income; and there is an 
attempt to return the Tribal Chiefs back into the governing 
structure on a consultation basis. 

B. Description of proposed revisions 

Article I — Definition of Terms, ties together and 
controls the entire document by providing a basic reference 
plane. Four separate entities are defined: Tribal Council, 
Business Committee, Election Board, and the Business 
Manager. Article 111 incorporates by reference the 
protections coiuerrea by Title II of the ICRA, Article 
IV— Council and Committee Authorities, describes the 
relationship and powers of the Tribal Council and the 
Business Committee. Section One details the scope of 
authority of the Tribal Council and lists specific 
matters, such as: approval or annual budget; surface 
leases or easements of tribal land in excess of five (5) 
years; legal counsel contracts; claims and recovery of 
land; membership ordinances and/or resolutions; and 
alteration of district boundaries. Aside from the 
reservation of these specific powers. Section Two grants 
to the Business Committee all others, not otherwise 
restricted by the constitution. Section Three restricts 
expenditure and disbursement of tribal funds by the Business 
Committee and the BIA to the annually approved Tribal 
Council budget. Section Four defines procedure of actions 
authorized by the Tribal Council and the Business Committee, 
i.e. duly recorded certified ordinances or resolutions. 

C. Analysis 

The proposed ainendments address themselves to nearly 
every unresolved issue and inadequacy of the currently 
existing constitution. It is thoroughly adequate in 
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mcxiernizing the governing system of the Cheyenne -Arapaho 
Tribes. Significant is the separation of responsibilities 
among various institutions of the governinfr system* The 
fundamental governing body, the Tribal Council, consisting 
of the eligible electorate, functions to determine and to 
approve policy, and it reserves specific powers which are 
defined in detail. The procedural technique to implement 
and validate Tribal Council decisions is the requireinent 
of a quorum. 

The Business Committee is elected; and beyond its 
specific constitutionally vested power, it is delegated 
general power by a constitutional grant, subject to limita- 
tions and restrictions from the Tribal Council. The 
Tribal Council meets annually and the Business Committee 
monthly. The Business Comnittee functions primarily as 
an executive authority. The actual execution of tribal 
business is celep:ated to a full--time management staff* 

Another entity is the Election Board which is vested 
with constitutional Dower separate from either the Tribal 
Council or the Business Committee* Since there can be no 
dual service on the Election Board and the Business 
Committee, structurally, a conflict of interest is removed. 
There are also provisions vdiich require Business Committee 
compliance with Pllection Board policies and procedures 
for action in case of non-compliance. 

This last procedure involves the BIA superintendent, 
thus, providing an administrative remedy to any usurpation 
of power by the Business Commibtee over the Election 
Board. This appears to be an attempt to maximize the 
political neutrality of the Election Board while retaining 
the administrative potency of its regulations in the case 
of non-comnliance. This procedure establisVies reviewable 
due process standards, invokes minimal BIA power, and 
provides a dimension of enforcement which the United States 
Supreme Court mipcht currently envy. 

A further reference to the BIA is by constitutionally 
limiting the authorized disbursement of tribal funds to 
the approved Tribal Council budget. This in effect 
protects tribal funds by legally defining an element of 
the BIA^s fiduciary resDonsibility to the tribes* 

In general, all areas are well defined as to 
procedures, implementation, and relationships among 
various provisions, ^or example, the process establishing 
legality of action'5 is defined in detail, ioeo petitions, 
resolutions, Robertas Pules, etc* Flection districts, 
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Business Committee elections conducted by mail, staggering 
of terms, etc. render a sophisticated, yet relatively 
uncomplicated, constitutional foundation from which 
future policies and regulations can be derived. 

Criticism of the proposed amended constitution will 
lie in two areas, and perhaps these are minor. Article III, 
Section One incorporates by reference Title II of the ICRA« 
Legally this is appropriate. However, the interpretation 
and standards governing ICSA's application to "substantive 
due process" will be totally controlled from outside the 
constitution. In other words, the constitution retains no 
power over the construction of the clauses of the ICRA in 
any specific form. On the other hand, the constitution is 
more than sufficient to validate the legality of tribal 
actions under "procedural due process" standards. In 
view of the fact that the Cheyenne-Arapaho Tribes have no 
constitutionally recognized court system, the ICRA 
incorporation and lack of resiliant power should be a 
negligent problem and perhaps should be ignored. It is 
only referred to in order to draw attention to the scope 
of the ICRA. 



b. Chippewa^ree : Montama 

Prepared 1^: Robert E. La Fountain 



The governing body at Rocky Boy Reseirvation in Montana 
is the Business Committee, which is composed of a Chairman, 
Vice-Chairman, and 7 additional Committee members. All 
Committee Members are elected to four-year terms (staggered, 
5 and 4 every 2 years). The Chairman presides over meetings 
and exercises authority the Business Committee delegates to 
him. He appears to act much like a manager. The Vice- 
Chairman is selected from among the remaining 8 members. 
He presides at meetings when the Chairman is absent • 

The Chairman gets an annual salary of $10,000. The 
Vice-chairman gets $35 for each day he acts as Chairman 
(ineetings and ^enever the Chairman is not available for 
day-to-day tribal business affairs). The 7 other Committee 
Members get no salary but do get $10 per day for each 
meeting attended • 



The Tribe employs, by contract, a Tribal Secretary and 
a Tribal Treasurer. The fimctians of these are to conduct 
tribal correspondence; keep minutes of meetings; send out 
and receive applications, petitions and other documents 
relevant to Tribal affairs; to keep records (Secretary); and 
to Day out per diem; keep money records; other functions 
relevant to the position. 

The Business Committee delegates responsibilities to 
about ei^t different sub-committees. They are: The 
Administrative and finance Committee; The Housing Authority; 
the Health Conwittee; the Census Committee; Law and Order 
Comr:ittee; Land Resources Cotwnittee; Dry Porks Farm Corpora- 
tion: and the Welfare Coiwiittee. 

Tho Business Ccamittee attempts to insure that a regiilar 
Business Committee irember sits on each of these sub-committees 
Each of these sub-commit teps is comprised of from 3-5 members 
(detenrdred by the current problem situation in the particular 
subject area). 

Tho sub-committees have no final authority. They can 
onl?/ make recommendations after viewiner and analyzing a 
Droblem. The final word remains in the Business Committee, 
which meets on the last Thursday of each month. 

The Tribe hires a small nunber of administrative per- 
sonnel. The salary of the Chairman, the Vice-chairman, the 
Secretary, the Treasurer, a Range Rider (none at oresent), 
a cook and waitresses (a supplemental amount) comes out of 
tribal ftmds. The Tribe has a contract with the BIA for 
funds for two tribal police officers and two more are paid 
directly by BIA. The Chief Judge of the Tribal Court and 
the one existing Associate Judge are also BIA paid. 

A number of other Indian people on the reservation are 
under sunervision of Tribal people (BIA employed) and some 
work under other federal oroprrams and are federally funded. 

The governing structure is organized in a manner pretty 
close to that established by the Tribal Constitution. There 
are a few differences, however. The major difference is that 
the tribe hires a Tribal Secretary and a Tribal Treasurer 
while the Constitution seems to provide for one person for 
*lhat combined ourpose. Any other differences appear to be 
minor and would not appear to give rise to any inconsistency 
or conflict with the Constitution. 

The powers of the Business Conwittee are defined 
renerally in a list of enumerated powers. These include 
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xxmtr to negotiate with other governments on behalf of the 
tribe; to emplov leeal counsel; oower over disposition and 
use of tribal lands and assets; ix^wer to manage economic 
affairs; power to charter subordinate organizations for 
economic purposes; power to appropriate tribal funds for 
tribal governmental operations; power to levy taxes and 
license fees uTX5n members; power to enact ordinances; 
power to encourage and foster Indian Tribal culture, arts, 
etc.; power to govern hunting and fishing on the reservation; 
power to delegate powers to boards or associations on the 
reservation; and power to enact special ordinances such as 
a comprehensive law and order code* 

On the basis of these general enumerated powers the 
Business Committee enacts ordinances when a need is pre- 
sented to that committee for such action. Most often, 
however, it appears that most of those enumerated powers 
are never exercised unless a current pressing situation 
prompts such an exercise of pow^r. Even then it is not 
always clear what the extent of the power to be exercised 
actually is. As a result many of the powers are probably 
exercised to a lesser ex+^nt than they could be. Also 
the powers exercisable by the whole committee or by sub- 
committees or by the Chairman on his own are not clear-cut. 
And this lack of clarity undoubtedly results in a lack of 
action by the tribal governing body since it is conceivable 
that these groups often may expect the other groups or the 
Chairman to exercise the power. And the Chairman may fail 
to act because* he doesn't know to what extent he can act. 

This lack of specific duties of the Chairman and the 
Committee and the lack of clarity as to who shall exercise 
what powers to \rtiat extent is quite apparent to the Rocky 
Boy Tribal officials and to the tribal members irtio take an 
interest in tribal government affairs. It seems that tribal 
officials understand the structure quite well as a structure 
but because of the lack of clarity as to the powers and how 
to carry them out effectively the Tribal officials don't 
know how to make that existing structure most effective. 

Tribal members appear to take little interest in govern- 
ment affairs and those few who do take such interest 
encounter the same problem of not understanding the govern- 
ment's powers and how the tribal government could be more 
effective under the Chairman-Committee system. 

Most tribal officials and members familiar with the 
government structure apparently do not geel that the existing 
structure is a satisfactoi*y arrangement. They point out that 
there is no plan of operation, guidelines to help the 
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Committee carry out its powers. They note the lack of 
defined and clear powers of the tribal officials and the 
Committee. The duties of the Chairman and the Committee 
are not specific enough. They note that very little gets 
done by the governing structure unless the Chairman or 
another official acts on his own or unless individuals of 
the Committee or of the governing staff act on their own 
to get things done. (This problem may be compounded by 
the fact that the Committee is required to meet only once 
per month, although special meetings may be called.) And 
many^ feel the existence of such a structure as the Chairman- 
Committee governing body structure gives rise to and encour- 
ages a problem of cliques on the Committee (voting in blocks, 
family favoritism, nepotism). 

Most feel the existing type of structure could be more 
effective and would become more acceptable and satisfactory 
if the powers and duties of the Committee and tribal offi- 
cials (especially the Chairman) were more adequately defined 
and more specific. They appreciate the ambition of certain 
past and present officials who took the initiative and did 
things on their own, perhaps even without power to do so, 
to improve the tribe's economic, social, and political 
situation. 

The tribal officials at Rocky Boy sense a need for 
revision of the tribal Constitution and governing structure. 
They feel revision and modification is necessary in order 
for the tribe to progess socially, politically, culturally, 
and economically. This need has been apparent to the tribal 
people for quite some time. In September of 1971 through a 
Montana State Department of Planning and Economic Development 
grant the tribe developed a Comprehensive Development Plan. 
This plan noted the lack of progress by the tribe in almost 
all areas of economic, social, and political development. 
A plan for fulfilling existing and current needs was incor- 
porated and recommended solutions were noted. It appears 
that some of the recommendations were heeded because some 
development has occurred since 1971 but it also appears that 
the plan at this point has not been greatly successful 
because no great amount of development has occurred. 

A more recent Chippewa Cree Tribal Government Develop- 
ment Plan has been submitted to the Business Committee 
members for their consideration but no action has been taken 
on it yet. 

As expressed before, individual tribal members and 
individual Committee members have expressed a need to revise 
the present governing stinicture and the Constitution. But 
as one tribal official noted, there's plenty of thought about 
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revision but very little action. As this official noted, 
the tribal Constitution was amended in 1973 but many of 
the points that need revision were apparently not ccn- 
sidered then (for example: the powers of the officials are 
still stated generally in the present Constitution). A 
feeling of need for further revision is apparent! 

A number of tribal members and officials feel the 
BIA could do more toward helping the tribe improve the 
governing structtire. They feel BIA help in this respect 
would be consistent with the U, S. concept of helping the 
tribes become self -determining. It appears that the BIA 
would rather leave such tribal problems to the tribe to 
solve. How*»ver, it does appear that BIA officials would 
be available for technical assistance they may be capable 
of living with respect to improving the tribal goveraing 
structure. 
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Oneida: Wisconsin 
Prepared ty: Gerald Hill 



INTRODUCTION 

The actual structure of the Tribal Government in Oneida 
follows the Constitution and By-laws • This current Constitu- 
tion and By-laws was approved Dec* 21, 1936* It has been 
amended June 15, 1939, Auk» 25, 1969, and Nov* 28, 1969* 



DISCUSSION 

The Tribal Business Conimittee is organized and selected 
accordinj? to the manner stated in the Constitution • At least 
one council member expressed an opinion as to the unwiseness 
of having the nine elected officials elected at the same time, 
sucf^esting that sta^eered terms would probably improve con- 
tinuity. 

Theoretically, sta^p:ered terms would preserve the govern- 
mental continuity • However, in actual operation the tribal 
officials continue in the government in various capacities. 
For example, the Tribal Chainran is now serving for a second 
term. The Vice-Chainnan is a past chairman. And the Business 
Manager, yrho is a council member, is a thrice elected past 
chairman. It seems unlikely that the experienced elected 
personnel will be changed totally at a given election. 



Delegation of Authority 

The Business Committee may be delegated authority by 
the General Tribal Council under the enumerated powers set 
forth in Art. IV, Sec. 1. This in fact occurs. Each Business 
Committee member is delegated the responsibility to work 
with the various service committees and programs. This list 
is included in the organizational chart. As reflected in 
the attached memorandum, there is occasional misunderstanding 
of the roles in the chain of delegation. This is perhaps 
reflective of the need for revision of Constitution and By- 
laws. It is also reflective of probably the most substantial 
problem facing the governing structure. 

There is no apparent challenge to personal integrity 
within the governing structure but it appears that there are 
personality problems. Yet, in view of problems on other 
reservations, the Oneida Tribe seems to have a sound governing 
structure and attitude of responsibility is encouraging. 
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The delegation of authority to the Business Committee, 
Membership Committee, and other Committees is also determined 
by the General Tribal Constitution and is actr*ally carried 
out as set out in the Constitution and By-laws. 



Organization of Tribal Administration 

The Tribal Crf^anization operates as outlined in the 
orfranizational chart (see end*). There are only three per- 
manent employees of the Tribe ♦ They are Civic Center Building 
Manafcer, the assistant, and the janitor* Although there are 
others employed who work with the tribe, their positions are 
funded by various etovemmental agencies • These are contained 
in the enclosure. 

The lectislative branch of the Oneida Tribe is the General 
Council who enact ordinances and resolutions which are in 
turn imolemenled by elected officials and/or desi^ated com- 
mittees. This relation is defined in the Constitution and 
By-laws and so actually operates. 

Resolutions and ordinances may be asked for by the Tribal 
Chairman or ovher elected official or presented for approval 
by any member of the General Council. 

It has been expressed that resolutions and ordinances 
are not alwajrs understood by the people in the areas in 
which they are to be implemented and, therefore, problems 
may arise in the administration of the government. For example, 
althoufrh the frovemmental procediures may be understood by 
the quorum, and officials who pass them, a particular com- 
mittee member may not understand the need for any procedural 
chanp:e. It would appear that this is a problem in education 
but it does not seem that any sin;ple solution is available. 

The self-governing powers established by the Constitu- 
tion are put into effect by ordinances and resolutions by 
the General Council. These may be enacted at any general 
coiancil meeting. 

The tribal structure is understood by the personnel 
in the coveming structure. But, a feeling thai procedural 
matters are not understood by the general membership of the 
tribe* It seems fair to assume that this would parallel the 
number of persons \fho actually participate in the governmental 
operation. 

The tribal structure is felt to be in need of revision 
by zhe exect«a ofiicials. And, previously slated, since 
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it is not generally understood by the membership, the 
structxire, while it does operate properly according to 
the existing constitution, the cxirrent structure is far 
from wholly satisfactory. 

There is a general agreement that revision of the 
structxire and constitution is needed but no agreement on 
what form this should take. In the Past a revisnw has 
been twice offered but insufficient participation by the 
General Council was experienced. Currently, a constitu- 
tional revision is being studied. 



The Oneida Tribal Government seems to be responsive 
and responsible to the general tribal i»iembership as can be 
expected lander the existing Constitition and 3y-laws. Change 
in the governing str ucture as a pressing need is an almost 
universal conclusion but the means and manner for imple- 
menting such change is not agreed upon. There is currently 
a study on proposed revisions and uixiating of the Oneida 
Tribal Constitution and ?y-laws. In the paot, two re-vised 
constitT:tions havo been offered and fell short of passing 
by the GenersJ. Tribal Council which indicates a complacent 
attitude toward change \Aich is not surprising© 

Although the utilization of tribal sources is inex- 
tricably tied to the governing structxire, the business 
management is distinguished. The distinction is recognized 
by the chartering of separate entities for economic devel- 
opnents and delegation of responsibility to the varioxis 
business committees. 

The Oneida Constitution of 1866 reflects a governing 
structxire which was more sovereign in that criminal and 
civil matters were still handled by the tribe. Since Wis- 
consin is a P.L. 280 state, these matters are now xinder 
state jxirisdiction but the tribe xinderstands these attributes 
should eventually be reassumed by the tribe. 

Although change has been slow in the past as far as 
the governing structxire is concerned the present tribal 
atmosphere seems ready for a change as soon as an agreeable 
revision can be presented. 



CONCLUSION 
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i# Pueblo of Lagnna: New Mexico 
Prepared by: Ron Solimon 

TRIBAL GOVERNING STRUCTURE 

The Tribal council is composed of the following 
elected officials: Governor, First Lieutenant Governor; 
Head Fiscale; First Fiscale; Second Fiscale; Treasurer; 
Secretary; Interpreter; and representatives from the six 
recognized villages of the Pueblo of Laguna. The ^officials , 
except the village representatives, are considered the 
Staff Officers who are in effect are the Executive Cabinet. 
The line of authority is given seriately during the absence 
of the Governor. 

The Governor acts as the chairman of the council 
meeting where an agenda, outlining the topics for discus- 
sion and consideration, is followed* The topics range 
from investnent planning to the hiring and firing of tribal 
employees. The Council acts as a business enterprise, social 
services agency, legislature, personnel department, et cetera. 
The above roles indic£.te only those roles that I have seen 
the Council fill thus far in my research and observation. 

Council meetings are held once a week to consider the 
business of the tribe and sonetimes twice a week when 
matters of urgency arise. An average of ten topics for 
discussion and consideration appear on the agenda, but the 
number of items discussed and decided on vary with the com- 
plexity of issues. Thereare no formal rules governing the 
conduct and procedures of tribal coiincil meetings or the 
councilmen. The only guidelines are briefly set out in the 
tribal constitution and bylaws. 

Every village is represented on the Staff (Executive 
Branch) by at least one individual, and could be represented 
by as many as four individuals. Thus, one village coiad be 
represented on Council by six individuals. Despite the 
possibility of antagonism, there is no history of such an 
election. There are a total of 21 voting members in the 
Tribal Council (6 villages, with two representatives for a 
total of 12; and 9 Staff Officers). 



ORGANIZATION OF TRIBAL ADMINISTRATION 

The Council has 11 Standing Committees which are made 
up of people from the Council, but the majority of the 
members are from the community. Tne standing Committees 
are: Budget Committee; Conanunity Health Representative 
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Committee; Laguna Elementary Advisory Board; Scholarship 
Committee; Land Claims Committee; Finance and Planning 
Committee'; Board of Trustees (Minor's Trust Account); and 
the Membership Committee. The Planning Cormission is 
presently funded by the Economic Development Administration , 
and is charc^ed with developing plans, writing proposals and 
nerotiating with federal agencies for the overall economic 
development of the Pueblo of Laguna. Their task is perhaps 
the lifeline of the Tribe's future. Their authority to con^ 
duct negotiations on behalf of the Pueblo has recently been 
extended so as to prevent any unnecessary delays in obtaining 
funding. Prior to obtaining this extension of authority, 
the Committee had limited authority in relationship to its 
tasks and workinc: time. Basically, the standing conmdttees 
have authority until their decisions are reviewed by the 
Tribal Council at ^^hich point the Council is in complete 
control. Nothing is done without the final review and 
approval of Council. 



TRIBAL PERSONNEL STRUCTURE 

The ma.iority of the tribal employees are engaged in 
static positions. There is nc overall personnel structu^3 
which would allow for advancement or training in an 
employee's area of work. In relation to the administrations 
of enterprises with as many assets and undertakings as the 
Pueblo of Laguna, the present personnel structtire is outdated 
and in need of a complete revamping so as to promote greater 
efficiency in congruence with the present workload and plans 
for future economic development. There are no formal poli- 
cies and guidelines in the various components of tribal 
administration. There is a Tribal Employee's Handbook, but 
it is general in nature and offers no explicit description 
of the particular job or tasks to be performed. Coupled 
with the annual election of tribal officials, the lack of 
policies deters continuity in the administration of tribal 
affairs. The directors aid staffs of the various government 
programs are not employees of the Tril>»« The directors of 
the various federal Programs a^e hired by the Tribal Council, 
bat the Council does not maintain direct supervisory control 
over the activities of the various programs. The Council has 
discussed the hirinf? of a Procrram Officer, who would coordi^ 
nate the efforts of these programs and insure the direct 
input of Council. The liaison officer would increase the 
communication between Council and the ^'ederal Programs. 
This position, although badly needed, has not been filled at 
present. An interesting fact is that a tribal employee such 
as a secretary/clerk carrying on the exact tasks of an 
pmoloypp in a federally funded nrc^nram may be earning from 
one to two thousand dollars less oer year than the employee 
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in the federally funded program. The discrepancy in 
executive salaries is even greater ($^, 000-$$, 000) . The 
reason for these discrepancies is the control factor of 
the tribal council over their immediate administration 
and the quasi-independence of the federally funded pro- 
grams. 



REUTIONSHIP BETWEEN THE STAFF OFFICERS 
AND TRIBAL COUNCIL 

The relationship betireen the tribal council and the 
staff officers is immediate and interdependent. The 
concept of separation is not applied in the Laguna Pueblo 
system of government « The Governor only votes in cases 
of a lie voteo In effect, the Governor, Secretary, and 
Treasurer act as discussion leaders yAio explain facts of 
the various topics under consideration and guide the 
Council in their decision making process. 



ACTUAL STRUCTURE VS> DOCUMENTED STRUCTURE 

The self-government powers enumerated in the Tribal 
Constitution and Ordinance are carried on to the very 
extent that they ar^ written. The powers and duties out- 
lined in the Constitution are general and include many 
areas. In effect, the Council acts as a department of 
health, education and welfare, department of labor, depart- 
ment of justice, and other agencies designated to promote 
the general well-being of tribal members. The structure 
is understood by Coiincil members and is for the most part 
respected by tribal members. The objections to the present 
system lie in the slowness of processing business through 
the tribal council o This slowness can be attributed to 
the bureaucratic red tape that the Council must wade through 
prior to making a definitive decision. The Federal Program 
proposal process retards the action that tribal council 
can takeo Also, the outside consultants that the Tribe 
hires have to consult with the Area Office on certain 
matters o A major bottleneck appears in the requirement 
that the Secretary of the Interior approve many of the 
decisions and activities that Council enf^ages in. The 
past is soarred with hasty decisions which were definitely 
out of the careful, analytical character that is the style 
of many Indian Councils o Today, members of Council are 
careful to understand the substance of every issue. Out- 
siders are quick to criticize the process, but a^er a 
subjective look at the backgrounds of the Councilmen and 
the magnitude and complexities of the decisions they have 
to make, one tends to have a different perspective. 
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PLAMS FOR REVISION 0^ THE TRIBAL CONSTITUnON 

Under previous tribal administrations there was a 
movement to revise the 195? Constitution* A revised and 
amended constitution has been pending before the Council, 
but other urgent matters have superseded the consideration 
of the revised and amended constitution* It should be 
noted that Latruna Pueblo had a written Constitution at the 
turn of the centiL>-y (1908) o The 1908 Constitution was 
revised and surended in the 19^0 *s and the Constitution was 
ratified and approved in 19^9* Afcain, in the Tnid-1950^s 
there was a need to rovise and amend the 19^9 Constitution* 
Out of this third revision came the 1958 Constitution ^ich 
the Pueblo of La^runa orerjent.ly abides byo The latest revi- 
sion was accomplished by means of a committee comprised of 
members of the Tribal Membership Committee, consultants \A\o 
had expertise in the revision of tribal constitutions, a 
representative of the Secretary of the Interior, and tribal 
attorneys* The revised ard amended constitution has already 
drawn some criticism, and will probably not be approved 
durinj^ this administratior.o The urgency of approval is 
dependent on the attitude of the particTilar administration* 
This is the case in many matters of iirportance* 



CCMIENTS 

A more concise report containing a subjective analysis 
will be submitted to the Tribal Council* The stron^r points 
and weak points o^ the tribal governing structure will be 
discussed in that report* 
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e* Papago: Arizona 

Prepared by: Hilda Manuel 



The le^^al foundation of the Papago Tribe is the con- 
stitution and its by-laws* The constitution was adopted 
under the Indian Reorganization Act of 193^f section l6* 
The members ratified the constitution and by-laws on 
December 12, 1936, with a vote of 1,340 for and 580 against, 
in an election called by the Secretary of the Interior* 

The e^oveming body consists of a council called the 
Papago Council* The Papago Council is elected from eleven 
districts, each district having two representatives* The 
elected council elects from its membership a chairman, 
vice-chairman, secretary and treasurer* The chairman has 
a dual position of presiding officer of the Papago Council 
and head of the tribal administration* As head of the 
tribal administration, he has authority to supervise and 
direct all tribal administration employees* The vice- 
chairman acts as the second head of the tribal administra- 
tion* He becomes more of a public relations man, usually 
travelling promoting the goals of the Tribe* The secre- 
tary is under the direct supervision of the chairman and 
taJces charge of all his appointments and schedules* The 
secretarial position is an authorized position in the 
constitution, and thus his duties are set forth in the 
by-laws, article I, ?ec* 3» The treasurer also, under the 
supervision of the chairman receives and accounts for all 
tribal funds as directed by the chairman and the Council* 
The description and qualifications of each of these posi- 
tions is set forth in the Papago Handbook, 1973 • 

In addition to the two elected representatives, each 
district has its own district council* The district coxmcil 
consists of members representing the various villages on 
the reservation* The recent poll showed as many as twenty 
councilmen and not less than five* Included within these 
numbers are the alternates to the district council* 

The district councils are independent from the Papago 
Council, and autonomous in their policy decisions affecting 
their particular village o The only time the Papago Council 
intervenes is when a district decision affects one or more 
district* Article IV, section 3, says: "each district 
shall manace its own local affairs o** but any matters 
involving more than one district shall be decided by the 
Papago Council o" By the same token several districts are 
financially well off (see Sif Oidak mining income)* With 
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the current development of mining activities, districts 
within the exploration areas receive considerable revenue 
from the leases • At the present time revenues received 
from development activity is divided equally between the 
Tribe and that particulai district* Since the potentials 
for deposits of ore are not known, it seems probable that 
not all areas of the reservation have such deposits • There- 
fore, many districts are not able to generate as much income 
as others. This has resulted in some districts being very 
powerful politically and financially. In many instances, 
the elected councilman from that particular district will 
also be a councilman for the district council. This in 
essence gives that district power and control over the 
Papago Council. Some sort of revenue sharing is necessary 
so that districts not benefiting directly from mining leases 
will share in the revenues. 

This suggestion would only follow the provision in 
the constitution. Article VIII, section 5, which says: 
Inasmuch as the land is held in common hy the Papago 
people"; or even yet. Article VI; section 2, which says: 
"all members of the Panago Tribe shall be given equal 
opportunity to participate in the economic resources of the 
Tribe." These provisions can be construed to mean that 
everyone should have a share of the revenue • Nonetheless, 
this is a hotly disputed and unresolved issue. 

Presently, the officials of the Tribe, i.e., chairman, 
etc. , are elected from within the membership of the elected 
representatives to the Papago Council. However, in light 
of the one-man, one-vote theme of the Indian Civil Rights 
Act of 1968, the solicitor strongly suggested to the Papago 
Council a new alternative. The Council decided to revise 
the constitution, and a committee was formed to carry out 
the task. It has been over three years since the committee 
first drafted a revised constitution. There have been 
three drafts to date and latest has been given approval hy 
the solicitor in Phoenix. 

The acceptable alternative to the present district 
method was weighted voting, under which each councilman 
is accorded voting strength reflecting the share of popu- 
lation residing in his district. This method -appeared more 
practical than the suggested method of reapporti<»unent. 
Reapportioning would have caused considerable dispute in 
light of the fact that certain districts do receive mining 
royalties, and this would mean money to people not from 
that particular district originally. Along the same lines, 
the officials of the Tribe will be elected by popular vote. 
Accordingly, there have been no revised election procedures 
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written for the election of the officials or the councilmen* 
The last ordinance was enacted in 1971 • 

The term of office for the elected officials is one 
year* Everyone a^crees that the term is too short, yet there 
has been no attempt at remedying the problem^ The shortness 
of the term leaves the officials ineffective in any endeavors 
and lame ducks for future plans. The shortness of the term 
creates other problems. ?or example » the chairman •s role is 
not well defined and, as a result^ virtually no decision- 
making power is delegated to him* He becomes a sitting duck 
for all critics because he cannot perform without the approval 
of the Council. The Council considers all issu<»s and decides 
the course of action to be taken* This becomes an impediment 
to the Council's ability as well as the chairman's. As the 
responsibilities increase the Council will in turn become 
sitting ducks for bad decisions or hasty decisions. The 
revised constitution does not begin to alleviate this problem 
except to propose a four year term for the elected officials. 
The term for the councilmen, which is two years ^ remains the 
same. 



Powers of the Papago Council 

The powers of the Council subject to the Secretary's 
review of approval are typical of all ITA constitutions. That 
is, control of all tribal trust monies, maintenance of law 
and order, regulation and licensing of non-Indians doing 
business on the reservation, hiring of legal council, etc. 
This illustrates how the constitution actually increased 
federal control ever the tribal government* Despite the 
fact that certain rights arxi powers were confirmed by the 
constitution, the formality of having someone outside the 
tribal government overseeing is enough to show the short- 
comings of the IRA and the constitution* 

And, of course, the everlasting problem of inadequate 
filing and bookkeeping systems* While I was there most of 
the tribal documents were boxed and stacked along the walls 
of the tribal administration building* Along the same lines, 
the tribal staff is largely involved in increased tribal 
programs, which takes them away from filing and keeping 
track of materials* The entire staff of the tribal admin- 
istration reports to the Chairman, which takes more of his 
time and decreases his effectiveness. There is no formalized 
structure to guide its responsibilities. 

Probably the best solution is to start fresh* That is, 
get a revised constitution tailored to the needs and goals 
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of the Papago people. The next step is to motivate and 
train people in the areas needing expertise. This all 
calls for a comprehensive planning program developed 
according to the capabilities of the Tribal government 
and the people as a whole. This will mean taking the 
advice and knowledge of younger Papagos who have the 
education but who lack the experience. In other words, 
the older councilmen will have to step aside and take 
under their wings the younger Papagos for a long journey 
into the future. 



f . Pueblo of Santa Clara: New Mexico 
Prepared by: Jody N. Folwell 



Tribal Governing Structiare 

The constitution of Santa Clara was written in 1935 
and approved in 1936 by the Secretary of Interior, and 
amended 19 , making the constitution of Santa Clara some- 
what antiquated and in certain instances useless. The 
constitution of Santa Clara is rarely used by the tribal 
council except for the determination of membership, tribal 
elections, impeachment of staff officers and the empowering 
of jurisdictional rights. Thus, the tribal council's actions 
on most issues are based on traditional precedent, custom 
and considerations of public welfare. 

The Santa Clara Pueblo Council consists of fourteen 
members who are trusted to represent the diversified 
interests of several political groups and the general pop- 
ulace of the pu'^bloo From the two diversified political 
grours smaller nclitical faction groups have emerged. The 
politicsl factions select the staff officers who are then 
conser.ci^illy elected by the general populace, eighteen 
years and over. The staff officers are in office for a 
period o: one year. 
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The council is composed of the following elected offi- 
cers: governor, lieutenant governor, secretary, treasurer, 
interpreter, sheriff » and eif?ht selected faction represen- 
tatives* 

The governor is the coordinatcr or executor of the 
tribe, his responsibilities are extensive but his decisional 
powers are limited by the council and faction representatives • 
The pueblo governor *s duties under the constitution consist 
of enforcinfr the laws of the pueblo: civil or criminal, 
written or unwritten* The governor has the authority tradi- 
tionally or constitutionally to optx)se or approve of policies 
Dromul^ated by the council* The governor does not have 
voting? rights, unless there is a tie, although his verbal 
comments to the issues are stimulating and effective and at 
times ma,v be considered am implied voting power* 

Council meetings are generally held once a week unless 
urgent matters come before the council. The tribal council 
members consider daily problems, contracts, proposals, 
business matters, oromulgation of ordinances, and personnel 
policies* The council does not have any written directives 
for conducting council meetings; traditional procedures are 
followed* The governor presides over the council meetings. 
Presenting the issues as to the importance of each* The 
coverage of issues at each council meeting varies with the 
agenda* 

Each council membei is given a time period to give his 
verbal opinion on the rising issues* The council then 
verbally votes on the final decision based upon the governor's 
recoimendations * 



Tribal Personnel Structur e 

There are only two major administrative positions in 
Santa Clara: Community Services and Social Services* The 
Community Service Director has the task of developing busi- 
ness plans, writinpt law and order proposals and negotiating 
with federal and state agencies* The Social Service Director 
has the authority to make decisions concerning social service 
contracts with federal agencies, regulating social policies 
and maintaining adult education programs* Both of these 
agencies are funded by HEW* The hiring of both administra- 
tive and lower staff positions is made by the tribal council* 

Both directorships, Community Services and Social Services, 
were implemented to start and finalize the present personnel 
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stniCture» The other departments in the organizational 
chart have not been developed into viable organizations as 
of this date. The tribal courcil with the assistance of 
these two deoartments, Conmmnity Services and Social Ser- 
vices are nec^otiating with federal and state agencies and 
private foxindations to aonuire funds required to finalize 
the operation of all the departments on the tribal organi- 
zational chart* 

The relations of the triba]. council and administrative 
staff are contingent and interdependent. There is no 
apparent independence of the administrative staff from the 
council* 



Revision of Tribal Constitution 

The tribal council at the present does not intend to 
revise or amend their constitution until the Civil Rights 
Act has been amended. The tribal council along with other 
New Mexico pueblos has requested of the State Legislation 
that a consent clause be placed within the I968 Civil 
Rights Act* The consent clause would give the pueblos the 
option of adopting the Civil Rights Act as it is or denying 
it in its entirety. 

The tribal council members overall are satisfied with 
their constitution and by-laws even though they are out- 
moded. The tribal co^^ncil's solution to the conflicts and 
limitations that arise from the constitution is to pass 
resolutions. The resolutions are promulgated to clarify 
the undefined terms or grant authorization to the council 
for their actions. 

The council members and administrative staff have a 
general understanding of the tribal organizational structure 
and the terms of the constitution and by-laws. 



Recommendations 

1. Through the viability of the present new administrative 
structure and policies, Santa Clara will need future 
counseling on the development of new programs and 
institutions, counseling on contracting procedures, 
and counseling on business management techniques for 
the business enterprises being formulated. 

2. Funds should be acquired to hire an expert for program 
planning in the areas of natural resources: water, 
timber, minerals and geo-thermal power. 
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J. Provide adequate funding for personnel under IHS, Social 
Services and Community Services* 

^. The acquisition of controlling BIA services and related 
BIA programs • 

The institution of committees or conwissions to oversee 
federal programs. 



Cheroteee Nation: Oklahoma 
Prepared by: Robert Lowery 



The governing structure of the Cherokee Nation of 
Okalahoma is centered, both legally and politically, around 
the office of Principal Chief • This has been brought about 
by successive acts of Congress which culminated in the Act 
of 1906 and have left the Cherokee Nation of Oklahoma in a 
state of termination • Without going deep into historical 
background, it is enough to state that the office of Principal 
Chief is where the legal, authority aiKi responsibility rests 
with the Cherokee Nation of Oklahoma. Up until 1971, the 
Office of Principal Chief was appointed by the government of 
the United States • Since that time. However, it has been 
filled by popular election. The present Principal Chief, 
W. W. Keeler, was appointed first by President Truman in 
1949 and then reappointed in 195^ when that power was given 
to the Secretary of the Interior. When the election by 
popular vote was finally passed by Congress in 1971 for the 
Five Civilized Tribes he was elected to serve for a four year 
term. 



Elected Cherokee Community Representatives 

Although a Tribal Council does not exist per se, it has 
always been W« W. Keeler •s position to try to set up an 
elected body through which the tribal members could express 
their opinions • It was mainly through his efforts that the 
election bill was passed through Congress, an effort which 
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was begun after his reappointment as Principal Chief in 
195^. Up until the middle of 1972 the Principal Chief 
was advised by an Executive Committee made up of the 
natural leaders of the Cherokee Communities. On June 3f 
1972 the Elected Cherokee Community Representatives 
Oreanization was chartered and adopted to accomplish 
these verv ideals. The Elected Cherokee Community Repre* 
sentatives Organization is currently comprised of eighty- 
five (85) renresentatives and assistant representatives 
coming from over forty- three (43) Cherokee communities. 
Others can be added simply by applying. It is a volmtary 
ori^anization and its decisions are not legally binding on 
anyone or anv orecanization except those of its own. The 
qualifications are loosely set to allow membership to all 
those who are interested. The representatives must repre- 
sent a community of at least twenty-five (25) persons who 
are members of the Cherokee Nation of Oklahoma. This 
community must be reasonably geographically central. Even 
though the Elected Cherokee Community Representatives have 
no legal authority, it must be noted that their opinions 
are highly regarded - so much so that they are, in effect, 
always followed. This practice of allowing members of a 
volunteer oreranization to make costly decisions is, in my 
opinion, somewhat questionable. It will be conceded, how^ 
ever, that there is a definite need for some body or group 
of elected capacity to make these decisions. This is 
clearly not the format. I must add also in all fairness 
that some of the work by the representatives is exceptional. 

The Elected Cherokee Community Representatives have 
seven standing committees which work on various activities. 
They are: Employment Screening Committee, By-Law Revision 
Committee, Credentials Committee, Roads Committee j Finance 
Committee, Industrial Committee, Education Committee. 
There are usually five or six members to each committee. 
Other committees can be and are set up from time to tine to 
handle special projects. The power of these committees 
should not be understated; even though a majority vote by 
all the members can overrule, they seldom do. An example 
of the tremendous power exercised by this group is evidenced 
by the finance committee presently working on how a 3.5 
million dollar judgement award will be used. 



Constitution 

A final draft of the proposed constitution was com- 
pleted on March 27 t 1973 and submitted to the Department 
of Interior for approval. The constitution in many ways 
is an excellent document and a giant step in the right 




direction. Above all that I observed this suraner was the 
continual plea to know how the whole system fits together. 
Ko one seemed to know - and a constitution is the first step 
to a well organized government. Several areas ar^ worth 
examining, however, to e?camine if this is the correct way 
to achieve uniformity. 

The legislative branch as set forth in the constitution 
is r.arvelous in concept but too big a project for the tribe 
to take on at this time. It is understood, although not 
unanimouslyi that this departwnt would replace the Elected 
Chei-okee Community Representatives. It would be divided 
between the Senate, which would have two members from each 
o*' the following counties: Adair, Cherokee, Deleware, 
Sequoya, Mayes, Ottawa, Craig, Muskcgee, Wagoner, Rogers, 
No:«ita, Washington, Tulsa ^md Mcintosh, or a total of twenty- 
eight (28), and the Council, which would have three members 
front each county or a total of forty-two (^2). They would 
meet thi rty days a year for pay purposes . There are three 
wain objections to such a legislative body. It will be 
pointed out th^t this in no way tries to suggest that there 
should be no body at all . There is an urgent need for some 
tj'pe of elected body tjo set policy for the tribe. 

The three main objections T have are as follows: 

I. The cost of such an organisation would be prohibitive 
to the point of no return. 

II. A smaller., more functional group could probably serve 
the needs of the people tetter by bting able to cneet 
no^^e often bat for shorter periods of time. 

III. The Segislatire apportionment obviously violates the 
one rwn-or>e vote rule and therefore uould have to fall 
constitutional ly. 



E. Coimentary 



The reader will note., that despite obvious variances from tribe to 
tribe certain comnon themes emerge from those excerpted portions of the 
student reports included above, airong which are. the following: 



(1; Participating tribal leaders shared a concern that the tribal con- 
stitution was outdated arxl no longer adequate to suit changing negds of 
the tribal governnente 
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(2) All researchers agreed that th<* administrative branch of the 
tribe considered as a separate entity from the legislative branch of 
the tribal governinen^ or tribal council needed dei/elopmeni and support ♦ 

This obsen/ation is directly in line with number (1) above, tribal 
needs for constitutional revision* The reasons given for revision of 
tribal constitutions fire generally that the constitution does not provide 
for or spell out how the tribe is ^o organize an entity to execute and 
adirinister tribal programs ♦ Of course, this shortcoming in the tribal 
constitutions drafted in the 1930 following enactment of the IRA is 
understandable since those go^/emment lawyers wJio drafted these constitu- 
tions had a relatively narrow view of the purpose for a tribal constitu- 
tion# That is, they viewed it simply as an instructional device irtiich 
would set Indian tribes on the road toward self-government along the pat- 
terns discussed in the legislative history of the I?Jl» Such a view may 
have baen adequate far the times, given the generally taaakened condition 
of many tribes, but certainly that is no longer true today* As we noted 
in the introductory section -.o this report, tribal leaders today are very 
conscious of the need for fully developed and functioning tribal government 
institutions • 

(3) It is apparent that the differences from tribe to tribe in terms 

of governmental structures, customs, resources, population, available per- 
sonnel, and so on, all dictate the conclusion that no one constitutional 
document nor one administrative reorganization plan would even suit the 
needs of all the tribes • However, it would be a valuable effort to develop 
model structures which each tribe could adapt and modify to meet their own 
needs ^ 




B. Tribal Court Structures 

The next issue or area of tribal government which we asked the 
students to focus their research efforts on is that of the tribal 
court structure. We felt that the tribal court system or the julicial 
branch of the tribal government was undeniably an essential branch of 
the tribal government without irtiich there wcuD.d be no enforcement or 
interpretation of tribal law. The following excerpt from our memorandum 
to the students will illustrate the approach we wished them to take 
in evaluating the tribal court systems on their reservations. 



TO: Student Researchers - Tribal Government Reports 

FROM: Alan Parker 

RE: Tribal Court Structure 



From a theoretical point of view, for those tribes oper- 
ating on the basis of a constitutional form of government, 
the tribal court represents the judicial branch of govern- 
ment, essential and co-equal to the legislative and 
executive branches. In reality, my own experience has been 
that the court is a neglected institution irtiich receives 
little attention by the tribal council and thus only rarely 
fulfills its potential. That is, if we assume that the 
goal for tribal governments is to achieve the full exercise 
of self-governing powers, the fullest exercise of tribal 
judicial powers is essential to reaching that goal. 
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I recoTnmend that you keep these theoretical considerations 
in mind as you begin your analysis of the tribal court 
system on yovr respective reservations* From a practical 
point of view, however, I am asking that you take much the 
same perspective described in the memo on tribal governing 
structures* That is, describe the existing structure, i*e*, 
number of judsces, code utilized, types of cases handled, 
etc* Then compare this with the court structure defined in 
the tribal constitution and relevant ordinances* Remember 
that from a practical point of view we are asking you to 
evaluate: (1) whether the court as it presently exists 
meets the needs of the tribe in the context of specific 
issues, i*e*, not just in general; (2) if not, why? - 
because the constitutional provision or ordinance is inade- 
quate, or, simply because the judge lacks training or 
doesn't receive the necessary support; (3) ^rtxat direction 
do tribal leaders wish to take in response; what^ would your 
recommendations be? 

I would strongly caution you not to get side-tracked onto 
a detailed evaluation of tribal law and order codes ^ich 
in my experience is the traditional response of tribal 
council members as they consider the needs in the tribal 
court area* That is, I foxind that many felt that if they 
only had a more up-to-date and comprehensive law and order 
code which would spell out in detail exactly what the tribal 
com*-. oHOuld be doin^ and how the tribal judge shoi^ld do it, 
this would resolve the problems* Undeniably it is true that 
better codes and detailed descriptions of wliat the ideal 
court structure should be arjd what procedures a tribal judge 
should follow would be a great help in most instances* 
This is especially so when the law and order committee and 
the tribal judge do not themselves possess any legal train- 
ing to speak of and do not feel confident about the direction 
they ought to be taking* However, it is personal feeling 
that such a solution does not begin to address itself to 
questions such as what ought to be the role of the court as 
the tribe begins to assert full sovereign powers nor does 
the mamafacturing of such a code and court procedures help 
the committee and judge actually begin to be confident that 
they have a real understanding about the role and function 
of tribal judicial powers* In addition, the underlying 
assumption behind such proposals (in my experience again) 
is that the goal is to have the tribal court approximate as 
closely as possible non-Indian court systems rather than to 
fashion an institution which is tailored to the needs of that 
specific tribal community* That is, a truly Indian court* 

As soon as it is available, hopefully before you leave for 
the summer, you will be receiving the Model Code drafted by 

mm 
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the Interior Department's Indian Civil Rights Task Force. 
I anticipate that this document along with supporting 
backup memoranda may be very helpful on the question of 
Indian Civil Rights Act requirements for tribal judicial 
systems in the criminal procedures area. However, the 
document does not address itself to other than criminal 
procedures questions and these "other" areas are often the 
most troublesome, e.g., membership disputes, elections, 
land rights, and judicial review of tribal council action* 
As you have seen from reading the survey of cases under 
the Indian Civil Rights Act, the big questions of due 
process and equal protection raise prd^lems which go to 
the heart of the exercise of power by the tribal government. 
Kor our present purposes and as you begin analysis of the 
court system it should be useful to keep in mind the fol- 
lowing consideration; namely, that the Indian Civil Rights 
Act does not hy its own terms nor should it be construed to 
require that federal case law constitutes binding precedent 
for tribal courts. That is, the requirements in Title II 
of the Act, the so-called "Indian Bill of Rights", are 
definitely not the U. S. Bill of Rights and should not be 
interpreted to mean the same. In effect this means that 
tribai court jud^^es do not have to follow the same proce- 
dural rules that federal courts do. Many tribal judges are 
of the opinion that federal case law is somehow binding 
such that they must be informed of recent decisions in the 
area. This attitude has primarily been fostered by a docu- 
ment published by the Tribal Judges Association and dis- 
tributed to nearly every tribal judge. This "Man\ial for 
Indian Court Judges" along with its backup reserach docu- 
ment, initially published in 1971 I believe, adopted the 
position that the whole range of federal case law was brought 
in to tribal courts by the Act and is consequently binding. 
This is clearly error. Essentially this means that the 
tribal judge, in lieu of something like the Model Code to be 
published by the Interior Department, which would purport 
to offer an administrative interpretation of Title II re- 
quirements, must simply arrive at his own interpretation of 
the Act and what it means in any given fact situation. The 
tribal judge ought to be safe from federal court review for 
violating the Act as long as he detennines that his decision 
does not seem to be contrary to a layman's understanding of 
the Act. If such is his conclusion, he then ought to make a 
witten record of his findings and attach such to the case 
file or log booko 

Finally, I would advise each of you to consult the "Outline 
of Discussion. oo" handed out during the week of orientation 
as pages six and seven discuss tribal courts and list some 
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of the more relevant issues* We realize that tribal court 
systems ;dll vary greatly from reservation to reservation 
but despite these variations the overriding question we 
are asking you to address in yoxir reports is Moes the ex- 
isting system meet the needs of the community, from both a 
practical and theoretical point of view?" 



1. Student Reports; Tribal Court Structure 



a* Confederated Salish and Kootenai of the Flathead Indian 
Reservation: Montana 

Prepared by: Urban Bear Don't Walk 



Introduction 

The court system of the Confederated Salish and Kootenai 
of the Flathead Indian Reservation, Montana, is unique. This 
tribal jurisprudence is a blend of Salish, Kootenai, and white 
laws* While there are those who think that the Indian was 
lawless, in truth Indian respect for law is not something 
imposed upon him by the white man, something brought to him 
by vMte trained Indian lawyers. This report will provide a 
glimpse of the court sj-stem as of the summer of 197^ t and 
discussion will center around the following areas: 

I. The nature and sources of the tribal court's 
authority* 

II • The division of jurisdiction between the Confed- 
erated Saiish and Kootenai Tribes (hereinafter 
CS&K Tribes) and the State of Montana. 

III. The body of law available to the tribal court. 

IV. The personnel of the tribal court. 

V. The facilities of the tribal court. 

VI. Other observations i-egarding the tribal court* 

I. The Hatt^e and Sources of the Tribal Court's Authority 

There is record of an Indian court, then called an 
Indian court of offenses, existing on the Flathead Indian 
Reservation as early as 1886. Earlier history of the CS&K 
Trib^es reveals that in regards to determining gtdlt or 
innocence of a tribal member accused of a crime, this 
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responsibility was placed upon the chief* In difficult 
cases, the chief often called other headjnen to advise 
him in his decision • The pxinishment, >diich writers state 
was a very effective determent, was a whipping* The 
Jesuits stopDpd the CS&K Tribes from this form of pun- 
ishment • 

The CS&K Tribal. Council was organized under the 
Indian Reorf^anization Act of 193^* The I»R*A* is sig- 
nificant in that it was to provide the vehicle by which 
Indian tribes were to become self-s:overning. The CS&K 
Tribal memberf; adopted a constitution and bylaws, ani 
subsequently were issued a charter by the Secretary of 
Interior. The CS&K Tribal Constitution contained those 
powers that the p^eneral membership wanted to delegate 
to the Tribal Council, and the power providing that the 
Tribal Council could create a court is contained in para# 
(1), Sec. 1, Article VI, Constitution and Bylaws of the 
CS&K Tribes of the H*lathead Indian Reservation. The 
pertinent part provides: 

•SECTION 1* The Tribal Council shall have the 
power, subject to any limitations imposed by 
the Statutes or the Coistitution of the United 
States, and subject to all express restrictions 
upon such powers contained in this Constitution 
and attached Bylaws: 

(1) To promulfrate and enforce ordinances which 
shall be subject to review by the Secretary of 
the Interior, governing the conduct of members 
of the Confederated Tribes, and providing for 
the maintenance of law and order and the admin- 
istration of justice by the establishment of an 
Indian Court, and defining its powers and duties.* 

Pursuant to this power vested in the Tribal Council, a 
Tribal Court was created and began functioning in 1937. 

The framers of the CS&K Tribal Constitution evidently 
did not feel compelled to maJce the Tribal Court a separate 
and distinct arm of tribal government but made it an 
adjunct of the Tribal Council* The words in the Constitu- 
tion that »The Tx*ibal Council shall have the power to ... 
establish an Indian Court, and define its powers and duties* 
renders the Tribal Court directly answerable to the Tribal 
Council. Although I heard from a number of tribal members 
that the Tribal Council has too much say over the Tribal 
Court, I was not personally aware of any wrongful inter- 
ference by the Tribal Council during my work for the CS&K 
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Tribes o In fact, there were cases that were first taken 
to the Tribal Council but were referred by the Council 
to the Courts 

It would seen that the Council would ^ very hesi- 
tant to overrule the Court • Repeatedly r arruling or 
intereference by the Council with the C ^t would indi- 
cate to the general membersViip and anyrne else >dio may 
be a party before the Coizrt that the Court really has 
no power, and it would lose what respect it does have© 
The power of the Council to define the powers and duties 
of the Court is apparent, but this does not say that the 
Council may tell the Court how it should actually decide 
a caseo 

The CS&K Tribes are presently in the process of 
amending their Constitution. The proposed constitution 
in para. (1), Sec. 1, Article VI, takes jurisdiction 
over all persons . The proposed constitution does not 
make the Tribal Court a separate arm of tribal govern- 
ment. It does, however, attempt to not have the judges 
subject to beinf? hired and fired by the Tribal Council. 

11^ The Division of Jurisdiction Between The Confederated 
Salish and Kootenai Tribes and the State of Montana 

The CSicK Tribes, like other Indian tribes, were indi- 
^nous to the territory which eventually became Montana. 
In the 1950' s, a time which Indians recognize as the 
termination period, Congress passed P. L. 280. Public 
Law 280 gave Montana, along with other states having 
within their boundaries Indian reservations, the authority 
to acquire jurisdiction over those reservations. As to 
what occurred between the CS&K Tribes and the State of 
Montana see the letter written by Richard A. Baenen, of 
Wilkinson, Craenin & Barker, CS&K Tribal attorneys, to 
Louis R. Binice, Commissioner of Indian Affairs, dated 
9/16/71. 

The State of Montana, therefore, has jurisdiction 
over members of the CS&K Tribes for major crimes com- 
mitted on the Flathead Indian Reservation. In regards 
to misdemeanors, the local governmental units such as 
the counties and towns have jurisdiction over members 
of the CS&K Tribes for crimes of this nature committed 
on the Flathead Indian Reservation. The CS&K Tribes 
have a code of Indian offenses, which are basically 
misdemeanors, but this law only applies to members of 
the CS&K Tribes and Indians of other recognized tribes. 
By recoOTized tribes it is meant those Indian tribes 
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reco^ized by the United States Government. The CS&K 
Tribes do not have jurisdiction over non-Indians. 

When the CS&K Tribal Council permitted the State of 
Montana to acqtiire criminal jurisdiction over its tribal 
members on the Flathead Indian Reservation, it also turned 
over a limited amount of civil jurisdiction. The CS&K 
Tribal Council enacted Ordinance No. on May 15, 196^ ♦ 

which permitted the State of Montana to take civil juris- 
diction concurrently with the CS&K Tribes in the areas 
following: 

(a) Compulsory School Attendance 

(b) Public Welfare 

(c) Domestic Relations (except adoptions) 

(d) Mental Health, Insanity, Care of the Infirm, 
AFced and Afflicted 

(e) Juvenile Df^linquency and Youth Rehabilitation 

(f ) Adoption Proceedinp:s (with consent of the Tribal 
Court) 

(fr) Abandoned, Oependent, Neglected, Orphaned or 
Abused Children 

(h) Operation of Motor Vehicles Upon the Public 
Streets, Alleys, Roads and Hip^hways 

(i) Laws of the State of Montana, and Ordinances 
and Reg:ulations of a Criminal Nature Applicable 
within Incorporated Cities and Towns. 

On May 5, 1965, approximately one year later, the CS&K Tribal 
Council amended part (i) as follo\is: 

(i) All criminal laws of the State of Montana 
and all criminal ordinances of Cities and 
Towns within the Flathead Indian Reservation* 

Ordinance W-A, as originally enacted, was somewhat ambigu- 
ous because (i) if read literally appears to turn over all 
criminal and civil jurisdiction to the State of Montana. 
The revised 40-A clarified that the CS&K Tribal Council was 
turning over to the State only a limited amount of civil 
jurisdiction. The case. Security State Bank v. Pierre, 
511 P. 2d 325 (1973) made this clear. A member of the CS&K 
Tribes borrowed money from a bank located on the Flathead 
Indian Reservation, and signed a promissory note. He then 
defaulted on his payments, and the bank brought an action 
against him in ^tate court. The Montana Supreme Court 
overruled tho district court which had allowed this action 
to be brourh^ and held: 
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'That Montana courts were without jurisdiction 
over civil disnite involving commercial trans- 
action entered into on flathead Reservation 
between enrolled menhir o^ CS^-K Tribes r^sidinp 
on r^Qwation arxl nop-member,* 

This civil natt*^r did not fall within those areas turned 
over to the State by the CS&K Tribal Council by Ordinance 

In a vorv recent case involving a member of the 
CSyC Tribes who brou^rht a suit in a wronp:ful death action, 
the district court held that the CS«ScK Tribal member could 
not brinf^ suit ap'ainst a non-member in district court • 
The Montana Supreme Court reversed and remanded the case 
following the principle that Montana courts must and 
traditional!^'' have ^^iven ^ree access to its courts and 
<^qual nrotect-^on o*' its laws to all persons, McCrea v. 
Busch, Vol. 31, Statf- Reporter (197^). 

After the Pierre case, Indians who were excellent 
credit risks had their credit dry up. The creditors had 
added the criterion of "color" to the other credit cri- 
teria o^ "character", "collaterall" , and "capacity". The 
CS&K Tribal Covmcil on March 30, 1973 t enacted the fol- 
lowing: 

•The Tribal Court of the ^^lathead Reservation 
shall have jurisdiction of svdts brought by 
parties '-rtio are not members of the CS&K Tribes 
of the Flathead Reservation Montana. • .The court 
shall have no jurisdiction for purposes of this 
paragraph over any suit involving a debt that 
becanie due and owing or a claim that accrued 
prior to the date of enactment of this ordinance.* 

This Ordinance, of course, changed the old law which required 
that a CS&K Tribal member first stipulate to go into Court 
as a defendant in a civil action where the plaintiff was 
a non-member. In a limited amount of civil matters, the 
State and the CS&K Tribes have concurrent jurisdiction. 
It should be noted that in adoptions, the -tribal court must 
first consent o In those matters falling \dthout that 
limited area listed jn a non-member cannot take a 

CS&K Tribal member : -^to state court, but the non-member can 
bring suit in tribal court. A CS&K Tribal member cannot 
take a non-member, excluding Indians of a recognized tribe, 
into tribal court, but the CSiMC Tribal member can sue in 
state court. 
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Ill* The Body of Law Available to the CS&K Tribal Court 

Ordinance 36-A (Revised) is the basic CS&K Tribal 
Law and Order Code, and is divided into Chapter 1, Reser- 
vation Court; 2, Civil Actions; 3$ Domestic Relations; 
Sentences; and 5t Code of Indian Tribal Offenses* The 
bulk of the cases actually handled by the CS&K Tribal 
Court, say 90 to 95 percent, are criminal cases* As indi- 
cated earlier, those acts defined as criminal are primarily 
considered misdemeanors* Article VI, Sec* 1, para* (1) 
that paragraph empowering the Tribal Council to establish 
a court, also gives the Tribal Council the power to pro- 
mulgate and enforcf* ordinances which shall be subject to 
the review by the Secretary of the Interior, governing 
the conduct of members of the Confederated Tribes **** 
Also, as earlier indicated, the CS&K Tribal Court takes 
.jurisdiction of other Indians who are members of 
recognized Indian tribes; and herein it is believed that 
there is a problem* I don't dispute that the CS&K Tribes 
should have jurisdiction over all persons who come within 
their reservation boundaries, but I believe that 36-A 
which purports to take jurisdiction over Indians of other 
recofmized tribes is unconstitutional because it conflicts 
with Article VI, Sec* 3, para* (1) vdiich as the underlined 
portion immediately above indicates that the Tribal Council 
only has the power to enact laws governing the conduct of 
members of the Confederated Tribes* Confederated Tribes 
would, of course, refer to only the Salish and Kootenai 
tribal members living on the Flathead Indian Reservation*^ 

Another problem area is that dealing with traffic 
violations* The CS&K Tribal Code evidently adopted \diole- 
sale the Montana Vehicle Code as of 1959* Since that time, 
the Montana Vehicle Code has been amended, yet the SC&K 
Tribal Code has not officially adopted these amendments* 
As a practical matter, those who are responsible for 
enforcing the traffic laws will write in, unofficially, 
those Montana amendments* For example, the Montana Vehicle 
Code has changed the oercent of alcohol in the blood in 
determining \rfien a person is considered intoxicated, and 
the CS&K Tribal Council has not adopted this new percentage* 
The police departrpent, however, follows the new percentage* 

A law that is vague is considered unconstitutional, 
and a nerson of common understanding must be able to 
\inderstand the law* Persons brought before the Tribal 
Court do not tinderstand the law in many cases, particularly 
when it is changed id.thout official actiono 
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Although I was unable to obtain a copy of the pro- 
posed law aixi order code, it is my understanding that 
the major change was that of changing the jurisdiction 
from "all Indians" to "all persons." This is a step in 
the right direction, but unless other changes are made 
in the code, the problems will just be compounded. White 
people, unlike the majority of Indians, can usually afford 
legal counsel and they have a firm belief in the adversarial 
system. They may be guilty as sin, but until it is proven 
they consider themselves presumed innocent. 

In civil, actions, the body of law that is to be 
applied is in this order: (1) Laws of the United States 
that may be applicable; (2) Regulations of the Interior 
Department; (3) Ordinances or customs of the Flathead 
Tribe; and (k) Laws of the State of Montana. One mi^t 
say that the CS&K Tribal Court has more applicable law 
in civil actions than the State of Montana. When non- 
members come into tho Tribal Court in civil actions and 
there is no other controlling law except that of Montana 
they are going to insist that it be followed. This will 
require a considerable amount of research; and if the 
Court Judge is imable to do his research, then someone 
should be provided to assist the Judge. A written opinion 
will also be required. An example of a rather complex 
civil action brought to the Tribal Court was that involving 
a dispute over the location of a right of way across trust 
property. The first question that had to be answered was 
vrtiether or not the Tribal Court had jurisdiction since 
the land was held in trust. The next question was whether 
or not there was an agreement in law or fact. All the 
applicable areas of law had to be researched, ^ich 
included federal law and Montana State law. Civil actions 
will no doubt present a challenge to the court, but they 
can be adequately handled. 

The area of domestic relations presents difficult 
issues to aiiy court. The CSfijC Tribal Council has been 
delegated the power to handle domestic relations. Article 
VI, Sec. 1, para, (q) provides: *To regulate the domestic 
relations of members of the Confederated Tribes. • Pur- 
suant to this power vested in the Tribal Council, Chapter 
3 of 36-A (Revised) was enacted. In regards to Indian 
marriages the law states: 

'Indian custom marriages and Indian custom 
divorces are from this time on illegal and 
will not be recognized as lawfiil marriages 
or divorces among the Confederated Salish 
and Kootenai Tribes of the Flathead Reser- 
vation. • 
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(and) 

•All Indian marriages and divorces must be 
consiimmated in accordance with the State law 
of Montana except that no common-law marriages 
shall be recognized within the original bounds 
of the Flathead Reservation* ' 

Enacting such a law creates an anomolous situation in 
regards to marriages on the Flathead Reseinration* State 
law recognizes common law marriages, but the CSS& Tribes 
do not. Of course, the recognition of common-law marriages 
would have been a recognition of Indian custom marriages. 
Why most Indian tribes let the white man tell them that 
the only way to get married was white man style is hard 
to determine. 

As to whether or not the CS&K Tribal Court should 
handle domestic relation matters presents a policy con- 
sideration. The CS&K Tribal law provides for concurrent 
jurisdiction with the State, but divorces are not handled 
as a practical matter. The Montana State Supreme Court 
in the case of Bad Horse v. Bad Horse, Vol* 31f State 
Reporter (197^) stated: 

* Domestic relations may well be one of those 
concerns that are 33eculiar to Indian culture 
and tradition and best administered by tribal 
officials \&io understand Indian marriage and 
divorce customs although our .holding is not 
predicated thereon* 

The State court is recognizing the special expertise that 
exists with Indian tribal judges in these matters, and I 
believe that it is correct. It would take a newcomer to 
a reservation almost a lifetime to know the people as in- 
timately as some of the tribal judges know the people. 
These people can attempt to fool the newcomer 5 but not 
the judge. 

Members of the CS&K Tribes will often obtain their 
divorces in state court. The court in rendering its 
decree may provide for alimony or child support payments. 
If, for example, the husband is a member of the tribe and 
has certain income coming from his trust property or from 
dividends derived from tribal resources, the wife will 
attempt to execute through tribal court on this income. The 
Tribal Court may levy on this income, but this is done merely 
out of comity for the state court. There is no faith and 
credit clause existing between the CS&K Tribes and the 



erIc 



• 56 . 



States. States will recognize each other •s judgments, but 
one wonders whether the State of Montana would recognize 
a CS4K Tribal judgment, particularly idien the State has 
indicated that they donH even want these people who are 
Montana citizens in state courts. It seems a shame that 
Indians in order to get into district court must first have 
the Montana State Supreme Court command the lo>rer court to 
allow them in. 



VI. Other Observations Regarding the CS&K Tribal Court 

The Tribal Court has been severely neglected. Why 
this is so is better known by those who are familiar with 
the development on the Flathead Reseirvation. Maybe it was 
felt that in the long run the tribal court would be phased 
out. This has not happened, and, in fact, the tribal court 
is beinfc asked to shoulder more responsibility. There shall 
always be a need for a tribal court as long as there are 
CS4K tribal membere. There are Indian people who respect 
and obey this court and it can serve as the force that binds 
people together. Disputes must be settled regardless of how 
petty they may seem to others. 



b. Chipoewa- Crce, Xosky Boy Reser\'ation: Montana. 



Prepared by: Robert E# La Fountain 



How Court System Is Set Up 

Rocky Boy Reservation presently has two tribal judges, 
a Chief Judge and an Associate Judge. Both are elected to 
four-year terms. The Chief Judge holds court on Mondays 
and Fridays of each week between the hours of ten A.M. and 
four P.M. The Associate Judge holds court as he is needed 
during the remaining days of the week. Both judges sit 
together on appeals although very few appeals ever occar. 
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These .judges anply the tribal law aixi order codes 
which are outmoded and incomplete and they also apply 
state laws when the tribal law and order codes don't 
specify tho offense. The judfces apply whichever of 
these laws seems appropriate. The judges handle juve- 
nile, misdemeanor cases, petitions for review of elec- 
tion board decisions, and punish for violations of the 
law and order ordinances. • • 

Under tribal-BIA contract the Chief Judge is 
required to hold ten A«M. to k P.M. court hours. He 
must be enrolled on the reservation; be of high moral 
character; must have the respect of the tribe; must 
be honest and trustworthy and be of integrity, sound 
juderment and temperate habits; minimum of twenty-five 
years of apre; be physically able to perform duties of 
the position; possess emotional and mental stability; 
must not have been convicted of a felony or of a mis- 
demeanor within the past year. These contract quali- 
fications apply to the Chief Judge only because he is 
the only judge recoivinr: his salary from the BIA funds 
rather than from tribal funds. 

Neither the Tribal qualification list nor the 
Tribal-BIA contract qualification lists has anything 
in it about legal qualifications. There is nothing 
about training sessions for the judges and there is no 
provision for consultation for court procedure vith 
an attorney or other consultant on such matters. . . 

Tribal court has jurisdiction over civil suits 
which are brought when the defendant is a member of 
the Tribe and over suits between members and non- 
members when brourht there by stipulation of both 
parties. The Court applies Tribal law if it exists 
on the sub,iect matter. Otherwise the Court applies 
appropriate State or ^ederal laws. . . 

The nractice of the Tribal court as to non- 
Indians committing misdemeanors on the reservation 
is to turn those offenders over to Hill County 
authorities. The Tribal Court does, however, exer- 
cise jurisdiction over non-member Indians who commit 
offenses on the reservation. . . 



Adequacy and Inadequacy Stai'f and Ccurts 

Because there *s no full time tribal attorney and 
because there's no other legal counsel readily 
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available to tribal members the court system is pro'Dably 
not as loaded with civil rights cases as it could be. 
Conversely, the court system is quite busy in erratic 
intervals (after ceremonials, etc.) with criminal mis- 
demeanor cases. Legal representation on -reservation 
is almost non-existent. The general practice is to 
allow each defendant to represent himself. Most of 
these defendants don't appear knowledgeable of the fact 
that they can get anyone they want to represent them. 

The courtroom these defendants must go to for their 
hearings is a very small, meagerly furnished, non-air 
conditioned room. The judges consistently complain 
about the inadequacies of this courtroom situation, but 
little gets done to change the situation. 

Generally the judge and the defendant are in the 
courtroom alone during the hearings • There is seldom 
a policeman present to maintain order and a court clerk 
is not always present for recording the proceedings. • . 



Relationship Between the Court Structure and the Governing 
Structure 

The governing stinicture depends on the court struc- 
ture to hold hearings, trials, and for enforcing the 
tribal codes and regulations. The governing structure 
doesn*t appear to have any great fears of the court 
structure's overstepping its authority. The court 
structure appears to be in no position at present to 
threaten legislative and executive powers of the Btisi- 
ness Committee. The court stmcture asserts very little 
power other than routine handling of misdemeanor cases • 
This probably occurs because of the lack of expertise 
within the court system. 

There is an apparent lack of communication hy 
which the governing structure could guide the court 
structure as to desireable or recommended actions as 
to court administration and procedure. There is a 
general failure of the governing structure to notify 
hy resolution or otheirwise the court system of the 
governing structure's desires as to law and order. 
And the Business Committee and its law and order sub- 
committee continixally procrastinate revision action 
of the law and order codes so the court is forced to 
apply the outdated codes and/or to apply accessible 

and appropriate state and federal laws to tribal 
situations. 
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Summary 

In general the court system probably meets the 
minimal court related needs of the Tribe at most. 
Under the present court structure or inadequate and 
non-trained court personnel and with the present 
inadeqi2ate court facilities the court system is not 
capable of meeting all ranges of tribal legal needs* 
The lack of expertise limits the extent of the Court's 
ability. The Constitutional provision for the court 
system is too broad • It sets up a court system but 
gives no guidelines to the court system personnel. 
The law and order ordinances are generally outdated 
and insufficient to serve as effective guides to 
law enforcement. The judges lack legal and judicial 
training and don*t receive necessary support from the 
tribe to make the court system as effective as it 
could be. The court is expected to rely on the funds 
it can generate through fines for making any court 
improvements c 

Since the duties, powers, and procedures of the 
courts are not comprehensively defined for use as 
guidelines and since the law and order codes available 
tc the court are outdated, the inexperienced, untrained 
judicial employees cannot really be expected to be 
very effective. 

Until recently the tribal leaders have taken very 
little action to improve the court structure. Perhaps 
this is because court system personnel have done little 
themselves to push for court improvement. Perhaps it 
is because some tribal leaders feel the court system 
is effective and that it doesn't warrant budgeting of 
tribal funds for that purpose. Perhaps it is because 
tribal leaders have felt there has been very little 
technical assistance available to recommend the means 
by which the court system can be improved. Or perhaps 
it is because there is a general lack of concern for 
tribal affairs by many tribal leaders as well as by 
individual members. (There has recently, however, 
been a Business Committee request for Law Enforcement 
Assistance Administration funding for a police expan- 
sion program and a court improvement program. The 
police force will undoubtedly be expanded and the 
court improvement proposal has only recently been 
submitted » ) 
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Recommendations 

I would recommend: That the tribe organize training 
sessions for court personnel - these sessions would 
indoctrinate the court personnel on court administration, 
legal procedure, and the Indian Bill of Rights as com- 
pared to the U. S. Bill of Rights; that moot court 
sessions be held to demonstrate legal and judicial pro- 
cedure (under consultation of an attorney); that the 
Tribe purchase simple, non-technical procedure books 
to guide the judges; that the court clerk be present 
at all hearings and trials; that a police officer be 
appointed to be present during all hearings and trials; 
that records and registers be kept of all court hear- 
ings and trials; that the tribal law and order books 
be updated and revised; that ordinances be enacted irtiich 
will be helpful in ^ding the judges and that powers 
and duties be more specifically spelled out; and that 
the tribe maintain a policy of separation of powers 
between the judicial and executive-legislative branches 
so that the judges can attain a feeling of independence 
in their jxidicial roles o 

I would also recommend that the tribe follow up on 
the LEAA proposal for court improvement o Even if the 
grant request is rejected the tribe should make every 
effort to create the positions pointed out as necessary 
in that request (full-time tribal attorney, Tribal 
Prosecutor and Tribal Defender, and a tribal legal 
secretary together with the legal books necessary to 
these positions)* It is important tliat any improved 
court system at Rocky Boy be structured to fit the 
needs of the tribe and not be structured after existing 
state or federal systems merely because they appear 
effective. 

I would also recommend stricter qualifications for 
associate judges - perhaps qualifications comparable to 
those of the Chief Judge, who is under Tribal-BIA con- 
tract. I would recommend that prospective judges be 
required to attend specified training sessions on 
procedure, etc., prior to assuming the position as 
tribal judge. 
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Oneida; Wisconsin 
Prepared by: Gerald Hill 

Intrcxiuction 

There is currently no existing tribal court struc- 
t\ire. It doesn't appear that such a court structure was 
envisioned by the framers of the present constitution 
with the possible exception of Article IV, Sec. 1(f). 

Historically there was a tribal court which had 
quite extensive powers. These were determined and set 
forth in the constitution of 1866. It isn't clear when 
this was discontinued but at least by the time of the 
Indian Reorganization Act in 193^. 

Tribal officials have differing opinions of the 
usefulness of an Oneida Tribal Court system. The 
opinions ranfce from a feeling that such a system would 
be impractical because Oneida is not geographically 
contiguous to the idea that the possibility ought to 
be studied and prepared for to the prevailing opinion 
that other tribal governmental responsibilities are 
more important at this time. 

In my opinion, since there hasn't been any type 
of functioning tribal court system within the memory 
of the people I've spoken with, such a system would be, 
for all practical purposes, an innovation • As a new 
tribal attribute it woiild present quite a problem in 
education. 

As with other problems, i.e., personality dif- 
ferences, politics, etc., there doesn't appear to be 
any short solution. 

In conversing informally with various tribal 
members and officials, I think that when there has 
been a persuasive presentation of the purpose and 
need for such a tribal court system as a significant 
attribute of tribal sovereignty that there would be 
more of a movement for the implementation of such 
system. Whether or not such persuasion is available 
now I am unable to detennine. Hox^ver, given the 
genuine concern for improvement of tribal government 
by both officials and members it appears that the 
tribe is working to consolidate its effectiveness, 
and whether a tribal court system in Oneida is more 
than a potentiality only time can tell. 
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The Oneida tribe has established its priorities 
and a tribal court system seems justifiably to be given 
less consideration than some of the other attributes 
or needs, e.ge, improvement of management and admin- 
istrative procedures. 

Discussion 

There are many problems facing the implementation 
of a tribal court system in Oneida. One of these has 
to do with the geographical location of the tribal 
population o 

There are currently enrolled over 7,000 tribal 
members. Of these, 2,500 live in the immediate community 
of the reservation 0 About 1,500 are residents on the 
reservation. Although only those \riio reside in the 
counties in irtiich the reservation is situated may vote 
in elections, the enforcement of a court order against 
those not immediately on tribal land would be difficult 
if not impossible. Also, any tribal decision involving 
disbursement of money, e»g. , claims .judgments, is very 
susceptible to challenge from any of the enrolled members, 
again raising questions of jurisdiction and enforcement 
in \A\aLt would appear internal tribal matters. 

The more obvious problems are education of the tribe 
as to the function and purpose of a tribal court, training 
of personnel to staff such a system, the implementation 
of a judicial code, *the physical facilities, and the 
securing of the necessary funds to operate the court 
system. 

Since the constitution is in need of revision, it 
would seem that the oower to create a court system could 
be included in a new or updated constitution. 

The general attitude toward this particular function 
is illuminated by the fact that a resolution, dated Feb, 
^, 197^ t was passed asking repeal of P.L. 280 with copies 
to both state Senators, the House Representative, 
Governor and assorted other officials. The next step 
would be for the tribe to study the feasibility and 
functions of such a syste.n:. 

Without knowing for sure, it seems that help could 
be had in solving some of these problems presented above 
from among the various Indian Law programs and organiza- 
tions. 
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In the past year, a suit was brought hy the tribe 
in a ccunty court to enforce a provision in the land 
use ordinance which involved the sub-leasing of tribal 
land b^;- the member lessee to a non-member. This case 
wat? lost and, to me, puts in question the effectiveness 
of the "ntire ordinance. Althoue^h I haven *t received 
th*^ pleadinps, it would appear that it was a tactical 
error for the tribe to bring suit in a local court 
since this was an internal tribal matter o In any case, 
this case points out the problems inherent in the 
enforcement of tribal ordinances. It would appear that 
the tribe undermined itself in this instance. 

In fairness to the tribe, they had sought opinions 
from the secretary and Bureau for nearly a year without 
success and therefore without support they were prac- 
tically forced to proceed in the way they did. This 
tyne of relationship with the Bureau is patently inex- 
cusable and gives lie to any clain the federal government 
makes ree^arding aid to the tribes in seeking self- 
determination. 

Another problem expressed by tribal officials is 
that the Oneida tribe is geo£craphically, governnentally, 
economically, and culturally so intertwined with local 
P'overnments that any present talk of a tribal court 
system is purely academic now. I tend to agree with 
this evaluation. 

Presently, I feel that this is an area in which 
the Indian law students could be an extreme asset to 
the trilDe. When I leave I hope to continue studying a 
tribal court system and present the results of such 
study to the tribe for their information and whatever 
help it might be. . , 



ERIC 




- 64 - 



d. F ueblo of Laguna: Ilew Mexico 
Propared by: ?^on Solimon 



Existing Tribal Court Structure 

The Tribal Court was established pursuant to Article 
Five, Section One of the Constitution and By-Laws of the 
Pueblo of Laguna# There are presently two judges working 
for the court system. The chief judge is a non-Indian 
attorney, and the associate judge is a Pueblo of Laguna 
member. The cases involving more complex facts and legal 
issues are handled by the chief judge, whereas the Laguna 
judge handles the less serious cases. On certain occa- 
sions the associate judge sits in on cases that the chief 
judge is handling so as to learn legal techniques and 
methods of handling the more complex cases* Through the 
chief judge* s association with the Pueblo of Laguna Court 
he has recognized and learned many of the customs and 
traditions of the Laguna people o The knowledge and aware- 
ness that he has of these customs and traditions is 
evident in his decisions. 

Laguna has adopted a Law and Order Code giving the 
Pueblo Court civil and criminal jurisdiction. The Pueblo 
has recently voted to adopt an Implied Consent Ordinance 
so as to maintain jurisdiction over non-Indians entering 
the reservation. This is perhaps demonstrative of the 
confidence that the Council has in its existing tribal 
court structure. f 

In the disposition of Civil and Criminal cases the 
court is bound to make its detexTrdnation by relying on 
the applicable law in the following order of precedence: 
(1) Tribal Law and Order Code, (2) Pueblo of Laguna 
customs and ordinances, (3) federal laws or the laws of 
New Mexico where not in conflict with Pueblo Ordinances 
and customs. The Council retains the authority to enact 
ordinances to establish, govern aixi regulate the pro- 
cedures of the court and of the Court of Appeals. The 
judges of the court also have the authority to make 
recommendations to the Tribal Council for the enactment 
of ordinances or the amendment of the Tribal Law and 
Order Code. 

If a party is not satisfied with the disposition 
of a case by the court, then he may make an appeal to 
the Court of Appeals. The Court of Appeals consists 
of the Staff Officers of the Tribal Council. In all 
cases, the disposition of the Court of Appeals is final. 
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The majority of the cases handled by the court 
pertain to domestic relations* In this instance, the 
jvidge takes on the role of a family coiinselor wherein 
he offers several remedies to the particular situation. 
When the matter cannot be remedied by just one coun- 
seling session, the judge directs the parties to the 
family counseling center, or probation officer here at 
the Pueblo, where professional and paraprofessional 
counseling are available. 

Pursuant to the 1968 Indian Civil Rights Act, the 
Tribal Council adopted an ordinance to govern the 
admission, practice and discipline of attorneys appear- 
ing before the Pueblo of Laguna Courts. Prior to the 
passage of this ordinance, parties brought before the 
court were not allowed to be represented by an attorney 
at law. Under the provisions of this ordinance the 
attorney must abide by the rules of procedures of the 
Pueblo Court which require more sincerity than formality. 
The attorney must also agree to support the customs and 
traditions of the Pueblo of Laguna along with the Con- 
stitution of the United States and laws ox* the State of 
New Mexico. (1) There is a provision for a next friend 
to speak for parties to an action. (2) This provision 
complies with tribal customs and traditions and promotes 
a problem-solving forum rather than a Court of Motion . 



Actual V. Documented Tribal Court Structure 

The court system as it exists today operates in 
almost complete congruence with its documented authority. 
The court could play a larger role in the settling of 
membership disputes, but the recognition of Laguna mem- 
bers has long been a duty of the Tribal Council. The 
court plays a large role in family counseling, as I 
previously pointed out. This role was primarily handled 
by the various head officers in each village of the 
Pueblo, but the growing magnitude and ccmplexities of 
domestic problems overshadow the traditional methods in 
some instances and this is where the court and its 
resources are asked to intervene. 



Direction Tribal Leaders Have Taken in Response to 
Current Needs 

The Tribal Council took the initiative of seeking 
matchin=c funds through LEAA so as to construct a cor- 
rection and rehabilitation center on the reservation. 
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The $^50 » 000 complex is now complete and additional 
funds are being sought to furnish and staff the new 
facility. The Laguna Planning Commission is respon- 
sible for the proposal writing, research, leg-work 
and negotiations that are essential to this project. 
This new facility ;fill enhance and centralize the 
rehabilitative and social welfare efforts of the 
different prop^rams that the Tribe presently sponsors. 



e. Papago Tribe; Arizona 

Prepared b:^": Hilda Manuel 



The Papago Tribe organized with constitution and 
by-laws under the Indian Reorganization Act of 193^ 
has established a tribal court following the pattern 
for courts of Indian offenses in the federal code of 
regulations. 

The existing structtire of the Papago tribal court 
is grossly inadequate and crowded. It houses two full- 
time judges, one part-time associate judge, a prosecutor, 
a probation officer and two clerks* In addition, the 
building also houses the prisoners, the police force of 
about twenty officers plus its staff « 

The tribal cotirt- is vested with jurisdiction to 
try all types of cases, thus the court has jurisdiction 
over property, torts, wills and family-related problems, 
e.g., divorce, adoption or custody. 

The jurisdiction of the tribal court is concmrrent 
\nth federal and state authorities when such authorities 
have lawful jtirisdiction, e»go , jurisdiction under the 
Major Crimes Act. Presently, the tribal cotirt gives no 
faith or credit to outside cotirt judgments. This is 
premised on the idea that a tribal member should exhaust 
his tribal remedies before going to an outside cotirt. 
On the other hand, civil judgments of the tribal court 
can be recognized and ^iven effect by outside courts* 
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The tribal court may exercise jurisdiction over non- 
Indians in civil actions by the stipulation of both 
parties. It has yet to exercise jurisdiction over crim- 
inal matters although the revision of the law and order 
code will provide for such jurisdiction. 

Judgments of the tribal court can usxially be appealed 
within tile tribal court system. Section 6 of the law and 
order code establishes such a right. However, the absence 
of any review proceeding outside the tribal court leaves 
the court open to criticism. 

The law and order code is modeled after the code of 
offenses in the federal code of regulations, and thus is 
labeled a CFR code. When the offenses committed do not 
fit into any category of the code, the judge will look to 
applicable state or federal law. The code has never been 
revised since its adoption. In fact, this summer an 
attorrt/ has been contracted to rewrite the code tailored 
to the needs of the Papago people. . . 

Courtroom procedures in hearings or trials are some- 
\rtiat informal, although no disrespect of the court is 
tolerated. After the court is formally announced, the 
clerk will read the complaint in Papago or English. The' 
judge will ask the defendant if he understands the charge, 
and, if not, the judge makes such explanation as may be 
necessary. Frequently there is talking between the com- 
plaining parties as to their dispute. Sometimes even the 
jtadfce will join in the discussion. In one particular 
hearing I observed, a child custody hearing, the judge 
was making comments to the petitioner about what she should 
do. This was prior to the time for making a ruling. The 
prosecutor, a non-Indian tfound himself at a disadvantage 
because his client was being persuaded to follow one course 
of action while he was advocating another. The remedy is, 
of course, to train an Indian prosecutor or hire an inter- 
preter. The prosecutor is training an Indian to prosecute, 
and he should be working within the next few weeks. Mean- 
irtiile, the prosecutor is in the process of setting up his 
office. He says it will become an alternative to the 
existing Papago legal services. 

An observation by the prosecutor and myself of the 
tribal court is that often the tribal judges disregard the 
evidence. For example, evidence from an illegal search 
can be admitted in court just as well as evidence from a 
legal search • In light of this, the prosecutor felt the 
judges could use more training in matters of evidence. 
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Overall, the tribal judges are fair and knowledgeable in 
their roles. 

In the past there has been little or no contact 
between the tribal council and tribal court. The tribal 
council has never given much credence to the tribal court 
system. The only contact was with the budget ^ich is 
reviewed and modified 'by the tribal council as they deem 
desirable. An indirect contact is established through 
the law and order committee. The committee functions as 
spokesman for the tribal court. One function is to carry 
before the council resolutions coming from the tribal 
court, e.g., vehicle control, drug control, etc. 

One area where there is major concern involves 
juvenile delinquency. Since there is no separate facility 
for juveniles, they are housed along with adult offenders. 
If the juvenile needs to be jailed for r long period of 
time, he is sent to one of two rehabilitation centers. 
One is located on the reservation and the other 60 miles 
away. The escape rate from the centers is high. As a 
result, most of the juveniles return before the tribal 
court, only to get sent back to the center. With Title 
III monies from the Manpower Act coming in, plans for 
hiring several juvenile counselors have been finalized. 
In addition, money from LEAA is forthcoming to build a 
juvenile detention home near the tribal courthouse. 

The tribal court on the whole appears to be serving 
the needs of the community to the extent possible with 
its present manpower. By I976 the Tribe will be admin- 
ist^^ring the law and order program and, hopefully with 
qualified personnel, the tribal court and law and order 
department will provide better services, as well as better 
facilities. 
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f • Pueblo of Santa Clara: New Mexico 
Prepared by: Jody r'olwell 



The Santa Clara Court was instituted and established 
in 196k. Under the constitution there are no terns or 
direct statements as to the establishment of a tribal court 
system, thus resolutions were passed to establish the 
tribal court system. The tribal council received an 
implied authorization to establish a court system under 
Article IV, Sec. 1, sub-section V, which article granted 
the tribal council the right to pass ordinances and 
resolutions. The tribal court is limited in its power to 
adjudicate cases since the court system is in its early 
stashes of development. 

The constitution gives the pueblo council the right 
to adjudicate all matters coming before it >*hich they have 
jurisdiction over. The tribal council has tranf erred some 
of their jurisdictional rights to the tribal court as 
authorized to them under the constitution. The council 
adjudicates all other cases that the tribal court has not 
been empowered with. Cases that the tribal cotirt has 
jurisdiction over are traffic violations on the exterior 
and interior boundaries of the reservation and misdemeanors, 
both civil ai>d criminal. The Federal Criminal Code is 
followed for all criminal cases since there are no written 
criminal codes. The tribal court with the assistance of 
state and federal legal agencies are in the process of 
writing a criminal code. 

The tribal court has acquired jurisdiction only over 
Santa Clara tribal members and non-membered Indians as of 
this date, all other violations by non-Indians are trans- 
ferred to the proper court out of the jurisdiction of the 
Santa Clara tribal court. 

The Santa Clara Council has maintained its roots of 
power in the tribal court system by establishing itself 
as an appeals cotirt, although the council has given the 
tribal court a certain amount of independence not inter- 
vening or interfering with the final adjudgement of the 
defendants. If the defendant is not pleased with the final 
verdict, he has a member of Santa Clara or a member of 
another tribe appeal his case before the Santa Clara 
Council. There is no systematized method of appealing 
the cases. 

The triba]. courts are held in the Santa Clara Head- 
Start Building;. The courtroom is very small but serves 
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its purpose for the present* A rehabilitation center is 
in the process of being completed on the Santa Clara 
reservation and upon the completion of the center the 
tribal court will hold their proceedings in the new center* 
(The proposal for the completion of the rehabilitation 
center, which has been approved bj*" LEAA» is attached*) 
The rehabilitation center will serve 1,200 persons in the 
Northern Eight Pueblos region* 

Santa Clara has one tribal judge on part-tirae basis 
with a salary of two hundrea and fifty dollars a month, 
and eight police officers employed on part-time basis at 
a rate of two dollars an hour* The tribal judge and eight 
police officers are employed by the tribe and paid out of 
tribal funds* The annual tribal court budget is three 
thousand dollars a year, which includes the tribal jixige's 
salary only* The tribal judge adjudicates approximately 
250 cases a year* 

Santa Ulara Pueblo is negotiating with LEAA for funds 
to expand the tribal court personnel* The court personnel 
under the contract will consist of: one full-time tribal 
judge, one chief of police, eight police officers and one 
court clerk* * * Plans are being formulated within the 
tribal council to establish a circuit judge, who will 
travel throughout the northern eicrht pueblos* The reha- 
bilitation center in Santa Clara ^dll be used as the main 
center for the circuit judge* The establishment of the 
circuit court in the trib^^'^ court system xfill be realized 
within a time period of four months* 



Recommendations - Tribal Court System 

1* Revision or amendments should be male to the constitu- 
tion and by-laws* 

2* Legal training for tribal court personnel, including the 

tribally employed officerr* 

J. Maximum delegation of authority should be established 
for the tribal judge* 

k. The inclusion of an associate judre in the personnel 
proposal before LEAA* 

5* The acquisition of funds for the tribal court from 
tribal funds, or other sources* 
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6, The delegation of authority by the tribal council to 
the tribal judge to make contracts and proposals with 
different law enforcement af^encies. 

?. The tribal judge should be infonned by the tribal coxmcil 
at all times as to any issues or problems concerning the 
tribal court system. 

8. The tribal court system should be made an independent 
unit from the tribal council and should be allowed the 
right of disbursement of funds collected throxij^ fines » 
etco 



Cherokee.; Qklahoim 
Prepared by: Kobert Lowery 



The Act of June 2^3, 1898, commonly known as the 
Curtis Act, abolished tribal courts and declared Indian 
Law unenforceable in federal courts with regard to the 
Cherokee Nation of Oklahoma, However, the proposed con- 
stittition takes on the character of overriding Congress 
and reestablnshinpc a tribal court. The proposed consti- 
tution creates a Judicial Anpeal Tribunal composed of 
three members aopointed by the Principal Chief and approved 
by the Senate. 

There is no mention of qualifications or of terms of 
office and it seems to me that if you try to create an 
equal oart of government to other parts you do not leave 
so much leeway with the legislature to establish enough 
to effectively control the court. It is also stated 
further in the constitution that an employee will have 
the riecht to p:o before this tribunal to be given a hearing 
upon termination to qualify and show cause. It is good 
that this has to be done, bit it seems more important to 
me to alloii the tribal r'enbers the right to brin? an 
employee before the court for not doing his or her job or 
for doin^ it incorrectly. A constitution should not take 
power from the neonle but give them options on how to 
exercise their natural rlqht to rule themselves • 



0094 



- 72 . 



h. •"onebud Sioiix: South Dakota 
Prepared by: Carole Anne Hart 



The tribal system, as far as it is attempting to deal 
with the problem of "juvenile delinquency' on the reser- 
vation, appears to me to be beginning to solve the problem. 
The involvement of the parents seems to really help in 
many cases. The judge is usually pretty lenient with the 
first offender and even the second offender in that he 
allows them to decide what their ^ punishment • should be or 
at least gives then a choice as to what can and should be 
done about what they did. Most of the time it is really 
a shock for them to decide about their own futures since 
most others times they were just given a sentence (mostly 
punitive) and made to stay in jail. This way they work 
out an agreement with the judge, juvenile probabion officer 
and their parents as to what is best for them* Usually if 
an offender is working or going to school the judge is 
somewhat more lenient and he is given the opportunity to 
participate in his work project or put on probation until 
such time as he will be returning to schools 

The tribe operates an attention center where the 
tribe is attempting to deal with the problems of juvenile 
delinquency on the reservation • Juveniles who violate or 
who commit any serious offenses are sent there for a 
period of from two weeks to one and a half years* The 
center has Indian House parents and other counselors who 
try to -f^ork with the individual and try to 'get him or 
her on the right track. • Many parents complain becatise 
they feel that the center should be more punitive and not 
give the child so many privileges. This is probably due 
to their being used to the punitive method of dealing with 
past offenders in the tribal court. But this method is 
very lenient and a] lows the juvenile much freedom of 
choice • 

The tribal court is attempting to upgrade the entire 
court and as a result has branched off into a juvenile 
court and an altogether different method of dealing with 
the juveniles so that they aren't liunped in the jail with 
the adult offenders. Most juveniles are taken to the 
attention center. One of the. biggest gripes of the juve- 
niles is mistreatment by police. Some work is being done 
in this area to alleviate the problem # 

In my opinion, the tribe has done a great service hy 
realizing and seeing the problem and attempting to solve 
it in what appears to be a pretty solid program. So far, 




they have had much success with juvenile offenders by not 
havinf^ the punitive ir^ethod of disciplinin^r; the Rez kids 
and allowinec them to decide something for themselves 
reprardinfy their future and s:ivin^ the parents a hand in 
discinlininp' the chi?wdren • xThich is a first for a lot 
of the parejits. They have to set the limits and enforce 
them. The child knows this and therefore abides by the 
rules for fear of e^ettine: the parents in trouble. If 
any of the rules are broken in the asreenent that is 
signed by the juvenile, then the parent is brought in for 
contempt of court and has to serve time or whatever. 
This is a f^ood discipline measure because the kids don't 
want to feel bad about their mothers or fathers serving 
time for something they did. The police are usiially some 
he]p in enforcing: this by watchin^c closely those \tho are 
on probation or who are on this seinrice agreement. 

The reason for my boing asked to be the Tribal Defense 
A1,toniey was that the Tribal Court is now attempting to 
upgrade all the offices and conduct oijrt just like the 
real outside world. The first stab at such a thing was 
the appointment of Mario Gonzales as the Chief Tribal 
Judge, He is also a member of the South Dakota Bar, 
The thinking behind this was that perhaps with his working 
knowledge of the courts he could upgrade the office and 
bring some type of order to the Tribal Courts, This goal 
has been attempted and from what I can observe has brought 
some semblance of order to tne Court in that people now 
show respect for the judrre at all times while in the 
courtroom. 

The Chief Tribal Judfre attempts to run the courtroom 
jTist as if it were a real courtroom, but not with all of 
the paraphernalia such as black robes, etc. He is the 
only one with any working knoc^ledsre of procediire. 

There are three j^yieep who altennate on different 
days, and one of the judge's is the juvenile judge. There 
is a olan which the tribe hopes to implement regarding 
the position of a full-time juvenile judge. Court is 
held every day with every Wednesday resemred for jury 
trials. Thtu^sdaj*^ are left open for custody hearings and 
other types of hearings c Every day the *hsa*dened crim- 
inals* ^o are picked up the night before are arraigned. 

In the Tribal Cotirt, besides the three tribal judges 
there are the prosecutor, defense attorney, clerk of 
court - who also acts as the bailiff, an assistant clerk 
of court and three secretaries. No licensed attonieys 
are allowed to practice in the courtroom at this time. 
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but there are exceotions depending on the case* Most 
defense attorneys prior to this time were people who 
were able to speak up for other people and who could 
have knowledfre of ha^ to conduct themselves in the 
courtroom and learned the coxirt procedures* As yet, 
there is no attention paid to rules of evidence or any 
other kind of trial techniques* But the £?:oal is to 
sorv* day have attome^/s (Indian) who' do have a knowledge 
of th'?se things to nractice in Tribal Court and conduct 
c.O'xrt just like the real 'outside world* • 

I have learned more from this one week of practicing 
•law' than from any other wsek* I can observe the 
workinec3 of the entire court system and know the entire 
nrocedure that one must sco through irfien arrested* But 
again, my Roal for the short time I'll be here is to 
get all the pett?/ familiy arguments out from the court- 
room ajid leave time for the important things* So far, 
we have settled quita a few of these family feiids and 
arfcuments out of court « There is much plea-bargaining 
in order to aid many of the prisoners* This is much more 
asrseable to them than going through all the the hassle 
of taking mo court time* It is fun and really informative 
and interesting* 



2. Coiiaientary 



Just as the other institutions of tribal government, i*e*, 
legislative (councils) and executive (adminietrafcive) branches, have 
exferienced f ro^ri^ng oains d.ie to increased demands being placed upon 
there, so we find tribal courts in a very uneven stage of development • 
As is evident from a study of the student reports, the following areas 
represent common problems for th<? tribal court systems: 



(1) 



Lack of adequatr* legal trainij:^ for court ipcrsonnel* 



(2) 



Insiif ficient resources available to support and develop 



the court system to a level commensurate with the courts' 



increased caseload* 
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(3) Inadequate facilities to operate on a truly effective levels 
(^) A significant problem for some of the court systems studied 
but one which was not shared hy all participating tribal 
systems was that of an out-of-date code of law and other 
supporting tribal ordinances. 

On the question of court personnel it is apparent that there is 
some pressure on tribal councils to either hire a professional attorney 
as a judge or to restrict the jurisdiction of the court. Since attor^ 
neys who are also Indians are extremely scarce, as a matter of practical 
necessity this means that the tribes \rtio are considering this altema*- 
tive are faced with the choice of hiring a non-tribal member » non- 
Indian as a judge. If one concedes that there is value in having as 
a judge one who understands the customs and traditions of the tribal 
community as well as t >ssessing a personal knowledge of the members of 
the tribe, then certainly options other than hiring a non-member ou^t 
to be explored. In addition to providing a training program for tribal 
judges to acquaint them with the fundamentals of criminal and civil lair, 
one could institute a court advisory system either staffed by or with 
access to professionally trained attorneys. Some tribes have experi- 
mented with this option and one example of a successful effort is the 
Blackfeet tribe in Browning, Montana. Of course, in addition to 
training for the tribal judge other members of the court system, such 
as the court clerk, prosecutor and defender and bailiff or sergeaiit- 
at-arms • 
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The reports reflect not only an increased caseload , but also 
the expanded jurisdiction of tribal courts over such questions as 
non-Indians « offenses and related civil matters, etc* It is at this 
level that the presence or absence of a competent court can become 
truly critical to the recognition of tribal self-governing powers • 
If the coixrt is not available to insure a real implementation of 
tribal authority and law in this area, then assertion of tribal poiier 
can become a meaningleso exercise • But, as some of the reports indi- 
cate, as a "^ole, tribal comcil members have not grasped the signify 
icance of this fact* What this «neans is that the strengthening and 
development of the courts mist become a number one priority for tribal 
leaders • \^hat r/ould follow from such a realization is that the best 
and most qualified personnel would be attracted to the position and a 
fair share of tribal resources wcmld be allocated for the court ^tens* 
Such problems as have oeen pointed out cannot be solved overnight but 
the way has been shown by some of the more progressive tribal leaders 
and it wou3d be a sign of real progress simply for the tribe \o appre- 
ciate the crucial role the court must assume in the future for a 
proper developwent. 
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C. EcD:iogtic Development of Tr i bal Regcurces and the Tribal 
Governing Structure 



As the following riero pertairdng to research instructions for 
the students on this issue will reveal, our main purpose here was to 
analyze exactly ho:^ the governing structure of the tribes related to 
efforts ir the area of economic development* That is, we were interested 
in questions such as whether or not ?iost tribes simply authorized the 
tribal council or a cowniltee set up the tribal council as the pro- 
moters and managers of economic development enterprises or whether it 
was more comon for tribes to simply license or authorize the establish- 
nent of separate corporations or even individuals to carry on efforts in 
^conojiic dcAeloprrront separate from the tribal council itself • Naturally, 
w:-at we were seeking to establish here was ^Aether or not there existed 
any kind of correlation between the success or failiure rate of tribal 
economic development enterprises and the manner in which the enterprise 
was -^anased. As with the ether areas researched, cur questionnaires 
to the students adopted sone thing of a chotgtm approach. That is, 
sine? we did noi operate orv -the basis of any preconceived notions we 
were asking researchers to tal:e a broad s:ia^'ey look at the question. 
We -felt iha": it v»s cownon taicriedge that most Irr\ar tribal coirimmities 
existed or a sub-rovcrty line level of econoHvic existence and conse- 
quently ei'x'orts in the area of economic de'velopnent which were designed 
to increase the level of emploitnent of tribal members as well as bring 
in additional income to the comrsunity take on a very high priority with 
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tribal peoples. Thiis, economic development efforts generally constmie 
a disproportionate amount of the average tribal council's attention, 
perhaps to the detriment of other roles which the tribal government is 
called upon to play. The following: memo is included to show the reader 
exactly what questions were posed to sttadent researchers on this issue. 



TO: Student Researchers - Tribal Government Project 

raOK: Alan Parker 

MEMO no. 3: economic Development of Tribal Resources and the 
Tribal Governinfr Structure 



By this time you have researched the questions of the tribe's 
structure and the court system. I have heard from everyone 
and as we expected there is a great variation from tribe to 
tribe, ror example, some tribes do not maintain even a 
minimal court system and at this time have no intentions of 
doing so while others have a highly developed court with 
very little in the way of problems. Some tribes have done 
considerable work on defining and revising systems for the 
internal management of the tribal government while another 
tribe simply ceases to function whenever the chairman is 
away from the tribal office. It has been a very enlightening 
experience for us here to study all the reports since you 
readily get the picture that although there is great variation 
certain common problems and approaches to situations have 
emerf^ed already. . . 

Returning to the subject of this memo, I will list below 
some of the issues in the area of economic development and 
ask you to explore and respond to them as they may fit your 
tribe: 

1. List the econom3.c development enterprises or programs 
presently functioning on the reservation. Interpret function- 
ing and * economic develonment* in as broad a manner. as pos- 
sible. With regard to each program, describe: 

a) soiirce of initial or continuing funding 

b) whether it is conducted by the tribal council 

(or equivalent body) in its capacity as a tribal council, or, 
in a separate capacity as, for example, a business corporation 
althoup;h utilizing? the same personnel. 
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c) if the program or enterprise is not conducted 
by the council itself in one capacity or another, exactly 
what is the relationship between the management and decision 
makin?: personnel and the tribal council. For example, is 
the enterprise run by individuals in their individual capa- 
city even thourh they received a tribal charter or other fonn 
of sponsorship. Or, is the relationshio one where the 
enterprise is conducted in the name of the tribe with the 
tribe beinp the recipient of the funds involved, yet the 
management maintains an independent status with regard to 
the council, free from everyday suoervision and control. 

Or, is the council involved in the day to day operation of 
the business with, for example, hiring and firing power with 
regard to key personnel. 

d) if possible, secure a copy of either initial 
nroposal ^or the enterprise or proc^ess reports describing 
the operation of the pror^rar? and role of the tribe. 

2. If possible, describe any economic development 
enterprisers conducted by the tribe which have not proved 
feasible or \jere business failures. To the extent the 
information is available, describe why the enterprise was 
unsuccessful. If anything in the nature of evaluation 
rf»rorts were even submitted or on record with the tribe 
rerardinc: such past efforts, seciire a copy of same or digest 
and report on them. 

3. With regard to existing businesses or enterprises, 
discMSS ;«jhether an evaluation of the sane has even been 
conducted and whether the tribe or th» management personnel 
changed either the manner in which the business was conducted 
or the relationship between the enterprise and the tribal 
co>uioil or government ir a broader sense. If there are any 
examoles of this kind of situation, what were the reasons 
for such changes or were there any lessons to be learned 
from the exnerience. 

'^ith re3:ard to f mdir-g sources for tribal •economic 
development enterprises,* are there definitions of the 
relationship between the enterprises and the tribal govern- 
ment laid dovm b^r the funding source. (I.e., usually the 
fiinding source will be one federal a^cency or the other; to 
the extent you can determine, do the regulations or contract 
terms dictated by the agency govern the manner in >diich the 
entrrr^rise relates to the tribal government or is the tribe 
essentially froe to struct:r^e the relationship between it 
and the enterorise?) If this information is actually spelled 
out in the terms of the contract or other document, describe 
how or obtain copies of the same. Are there federal 
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government personnel present to supervise the enterprise, 
do they make periodic inspections or evaluations; if pos- 
sible describe their function and who in the tribe deals 
with such personnel. 



5. If your research indicates that there is or has 
been a problem in the relationship between economic devel- 
opment efforts by the tribe and the role of the tribal council, 
describe the observations and opinions of tribal leadership 
with regard to the issue. Recall that the Warm Springs 
tribal manager observed that 1% of the difficulties tribes 
face in carrying on such enterprises successfully is simply 
a question of management or the lack of it. Is the conclu- 
sion supported by the research you have done on the question? 
If so, iriiat are your recommendations; and if not, what has 
your tribe learned that may be of benefit to other tribes? 

The experience of many has been that with all the good inten- 
tions in the world, the tribe simply has an insuperable 
personnel problem. That is, there simply are not enough 
people capable of making a success of such efforts available 
to the tribe. If this is so, what is your prognosis as to 
finding such personnel or utilizing non-tribal people? 

V/hatever reports or copies of contracts and other relevant 
documents you may obtain with the cooperation of the tribe 
on this issue will be greatly appreciated and should add 
greatly to your narrative' discussion. If you have difficxilty 
making copies don*t hesitate to ask us to return these kinds 
of materials* 



1. Student Reports 



Our researchers submitted some of their finest reports on the 
topic of the relationship between economic development efforts and the 
governing structure of the tribes and we urge our readers to give the 
reports the scrutiny they deserve. As with reports on some of the other 
topics, the reports constitute case studies of various economic devel- 
opment efforts and are an analysis of lessons to be learned. On the 
other hand, they also document the finistration associated with having 
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well laid out plans but an absence of tribal personnel to carry projects 
beyond the planning stage. Just as all tribes would seem to benefit 
immeasurably from having a tribal member available to work on their 
behalf as an attorney, these reports also make it evident that "tribal 
economic developtnent" experts are urgently needed by many of the tribes 
on a full-time basis. It would be interesting to keep in mind the fol- 
lowing question as one studies the reports on this subject: just >dmt 
sort of qualifications and training ought to be possessed by such persons 
to enable them to be truly helpful to their tribes? 



a« Laguna Pueblo; New Mexico 
Prepared by Ron Solimon 



Laguna Planning Commission 

The Laguna Planning Commission has been charged with 
the role of discovering the needs of the community and 
designing efforts to remedy the various needs of the Lagxina 
people. The tribal council has chosen these men to perform 
the most important effort of the tribe. While Laguna 
Pueblo is worth approximately thirty million dollars , the 
council has directed the planning commission to seek out- 
side funding prior to expending tribal money. The council 
is not reluctant to match funds ^en the project will 
benefit the tribe as a whole. The planning commission 
is headed by a director who is also a former goveraor 
of the tribe and has watched and helped it through the 
succeeding stages of the tribe •s growth. The other com- 
missioners are made up of one representative from each of 
the six villages. In addition, the planning commission 
employs a business consultant who is a member of the tribe. 
His expertise has helped the commission's efforts immensely 
in the areas of research, statistics, diplomacy, and 
organizationo At present, the commission includes a 
majority of progressive minded persons \fho have experience 
and education to bolster their endeavors. 
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Tribal Coimcil^s Role in Economic Developroent 

The tribal council maintains direct supervisory 
control over the efforts of the commission* This means 
that the commission cannot proceed without the sanction 
of council on any matter* The commission recently 
requested that they be allowed to use the tribal resowce 
people (attorneys, financial consultants) without first 
having to obtain permission from the council or a Staff 
Officer* Their request was granted on the basis of 
their past record and accomplishments on behalf of the 
tribal council • The 197^ council seems to be looking 
carefully toward the futiire of the tribe. The mining 
operations will probably cease in the year 198^, so the 
council is pressed to plan for the time \rtien large 
annual revenues will be a thing of the past. Their 
v^Jiort to devise a system (fonnula) to insure the tribe's 
financial and economic stability long past 198^ is 
evidence of their concern. 



Areas of Concentration 

As indicated by the * Progress and Status Chart', the 
tribe is concentrating on securing the immediate well- 
being of tribal members in such areas as water supply, 
housing, elderly health care, law and order > schools, 
et al. The tribe is not presently planning major econ- 
omic development enter prises as such* The commercial and 
business complex will perhaps reinforce new and bigger 
ideas for generating revenue. 



Resource People 

Close to two hundred Laguna members are purstiing 
college degrees in many areas and approximately fifty 
already have degrees* There are also many tribal 
members with much experience who are perhaps the best 
resource peopxLe that the tribe has. The personnel and 
manpower to operate various enterprises exists, and 
the potential is even greater. The tribe is not afraid 
to use experts ^/Aien they are needed. As the tribe 
explores new avenues of economic development, a combin- 
ation of tribal members and non-tribal members will be 
used with the idea that the tribal members will eventu- 
ally gain the necessary expertise to supervise and 
direct the various business enterprises without outside 
help* 
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Tribal Council axrd Tribal Governor v. Business Mana^^er 

Along with the plans for future economic develop- 
ment will come the pf'obleni of separating the tribal 
council's role in tribal business from its role as a 
policy making bociy. In the past and presentt the 
council has had final approval on any decision affecting 
the tribe as a article. There are plans to hire a busi- 
ness manager, but this move has been delayed for reasons 
that are hard to define. The business manager's educa- 
tion aixi background will probably call for a salary far 
above salary of the governor. The tribal council 
will b65 relieved of many of the business decisions it 
is accustomed to making and this may caxxse some confu- 
sion. Careful thought, diplomacy and patience will be 
the keys to a business manager's success at Laguna Pueblo. 
A model of some form would be good for the tribe to follow 
so as to achieve its economic development goals and 
objectives. 



Conclusion 

As a whole, Laguna Pueblo has the potential and 
f inancicil resources to establish a souxxl econoiny on the 
reservation. The manner in which the tribe chooses to 
utilize and manage its resources will dictate the success 
to be re^alized. 
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Chippewa^Cree: Rocky Boy Reservation > Montana 
Prepared by: Robert E* LaFotmtain 



Summary of Economic ISnierprises Attempted ; 

The Chippewa-Cree Business Committee in the oast 
has made numerous attempts to initiate and develop 
economic pro.^ams and enterprises. The major failures 
and successes related to these tribal efforts are listed 
and expanded on in the attached papers. 

It appears that the majority of the* failures have 
been a result of poor manap:ement selectiono The tribal 
leaders have, a rjreat number of tines, placed tribal 
members in mar.arerial positions those individixals are 
not oua3.if:ed for. It apnears that this occurs becaase 
of a r:ood faith attempt by the Business Committee to 
fill any available position with an Indian (tribal mem- 
ber). The 3us3n'^5s Committee has historically been 
concerned with reducing; and/or eliminating unemployment 
amonrr members and it appears that over-emphasis on this 
problem has caused hiring of non-qualified persons to 
responsible positions. It»s possible the Committee has 
been of the oninion that these positions must be member- 
filled, then these Indians fillinr the positions can be 
trained while carrying out the functions of a manager. 
Often members with little or no experience in managerial 
positions of aiiy kind vyhat soever have been hired. Sad 
but true, too many of these individuals have failed as 
managers and ar- a result the Tribe and the Federal 
Government fundinr sources have pumped thousands of 
dollars into enterprises that have failed. 

On the other side of the coin, the successful busi- 
ness ventures have resulted primarily from hiring of 
competent, well qualified manaf5:erial personnel. These 
successes are demonstrated on the attached list. The 
successes listed, however, are not bir successes. Many 
of them have administrative problems and some of them 
are of questionable duration. The major problem appt':3 
to be a lack of cooperation by the Tribal Council to 
appropriate adequate funds for efficient operation. As 
a result, these •successes* have to rely on what federal 
funds con be obtained or upon the ability of independent 
operators to make do with what they have. Some operators 
such as Or:/ ^orks ^arm manar^ement have been abl^ to do 
thiso And the independent operators, like the Button 
sawmill operation and the Hay Project lease operator, 
have less difficulty succeedinr because they have had 
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their own fiinds and equipment to base a successful opera- 
tion on. Put other operators like the Tribal Post Plant 
mana£^er and the Recreation Association project managers, 
who have to rely on tribal funds oron federal funding 
sources, have had greater difficulty operating. Their 
diff icixlties are complex - non-qualified management or 
no tribal funds available, or limited federal funds, or 
a combination of all of these. 



Tribal Response to Economic Enterprise Problems 

ThR current Business Committee is aware of the com- 
plexities involved in making a business successful and 
admits the necessity of hiring qualified personnel into 
managerial positions if the program involved is to be 
successful. The feeling of concern for hiring members 
is still there but the Cormttee appears susceptible to 
raising qualifications in order to prevent additional 
failure of existing and future economic enterprises. 

A fear still exists among Committee members of using 
tribal funds for businesses that 'just might fail' but 
the Committee has decided to act in a manner that will 
conceivably result in less chance of failure of future 
and present enterprises. Just recently the Comcil has 
decided to circulate a notice of intent to hire a highly 
qualified general business manager who would advise, 
consu?.t, recommend and act' on economic development prob- 
lems and situations. This Business Manager will have a 
wide range of duties and responsibilities and will be 
under supervisory authority of the Business Committee. 

Consideration has also been given to hiring Indian 
management trainees under the supervision of this general 
manager. If this is done the Tribe could be sure that 
any future general managers and special program managers 
would be Rocky Boy Indians rather than off-resei*vation 
Indians, non-enrolled Indians, or white people. (The 
General Manager first hired might be white or a non- 
member because it is possible that no Rocky Boy member 
who could qualify would be available at that time.) 



Recommendations : 

A number of recommendations have been included in 
tne list of enterprises attached hereto. 

Generally, I would suggest that the Business Committee 
make a more determined effort to hire only highly qualified 
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managers into any enterpr-.3e the Tribe undertakes. Then 
the Committee must realize that even the best manager 
cannot be effective without sufficient capital to base 
his operations on. Such required funds must be made 
available, (Tribal funds shoxild be used if there appear 
to be no federal grant funds available • Tribal funds 
should be used because then the Tribe has complete control 
of its ofwn operations instead of some federal agency 
gaining an influential position as related to management 
of that business.) 

I would suggest that the General Business Manager 
posi'-ion the Tribe has recently made available be filled 
by a highly qualified, experienced individual of manager 
quality and that the Tribe not Icwer these qualifications 
merely to hire an Indian or a Rocky Boy member. 

I suggest that the Business Committee should work 
in close cooperation with this proposed general manager, 
the special program managers, and the tribal attorney 
during the proposal as well as development stages of any 
enterprise the Tribe considers. 

A question of what has happened to funds related to 
a number of economic development programs has come up 
time and again. To alleviate or at least reduce this 
problem I would encoixrage better control of tribal housing 
program funds through a system of at least two non^r elated, 
bonded, responsible individuals handling and carrying for 
and disbursing all funds. Periodic reports, evaluations, 
aixi budgets should be reqxiired of every economic program 
in order to maximize efficiency and to minimize corruption. 
(Pressure should be put on managers in the programs to 
accoxmt for themselves and their programs.) 

I would suggest periodic evaluations of all economic 
enterprises and manap^ers. In this way funds related to 
the many different programs could more accurately be 
accounted for, unsuccessful programs could be terminated 
or revised to make them more successful without further 
loss, and non-competent management personnel and employees 
could be quickly and effectively replaced. 

T believe the Tribe should establish a program for 
traininc: of supervisory, management personnel, management 
trainees. 3y doing this the Tribe will have a ready reserve 
of qualified personnel for special projects that will bene- 
fit the Tribe. Then the Tribe could hire its own members 
into the positions that require special training or high 
qualifications. 
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ECONOMIC DEVELOPMENT ENTERFiaSES 
PROGRAMS PRESENTLY FDNCTIONING ON ROCKY BOY RBSERVAnON, MONTANA 



FROQUM 



PURPOSE OF PROCHUM 



SOmCE OF FUNDDiQ 



Dry Forks Farm, 
Inc. (incltides 
the new heifer 
project) 



Tribal Post 
Plants ♦ 



SaMndll 

(Lease Operator) 



Oil, Gas Ex* 
ploration. 
Land Leasing 



Hay Project 

(Lease 

Operator) 



Recreation 
Assn.* (incl 
Ski area facil- 
ities, Baldy 
Butte Inn-Cafe; 
ceremonial and 
Rodeo grounds; 
proposed golf 
course* 



To raise cattle for producing 
tribal inconie. To produce 
tribal 9 individual income from 
hay producti(m. To make 
starting of cattle business 
easier for beginners. To 
operate included farmlands 
effectively and profitably. 

To produce tribal income from 
timber products. To create 
employment for R.B. Indians. 
To maximize efficient use of 
tribal timber reso\u*ces. 

To make loan furxis available 
to individuals ^o have 
trouble obtaining ranch or 
business improvement money 
elseiAere. lo encourage 
creation of self •generating, 
self-supporting business. 

To lease available lanis for 
mineral, gas, oil exploita* 
tion, grazing so as to pro- 
duce tribal income. To 
maximize efficient develop- 
ment of available resources. 

To make efficient use of 
tribal hay lands. To gen- 
erate income for the Tribe. 
To create jobs. 



To construct, operate and 
maintain a recreation conqplex 
on R.B. Reservation; to pro- 
mote any feasible recreation 
activity; to operate motels, 
cafes, etc. for producing 
tribal incc«ne. To create 
jobs for R.B. Indians and 
therefore ease unemployment. 



Began with federal 
revenue sharing and 
tribal U.S. Treasury 
Account funds and is 
expected to be self- 
supporting. 



Began on tribal funds. 
Request for CEO funds 
approved for 197^75* 



Furxiing by independent 
operator. 



Individuals use am 
funds to lease from 
Tribe (off-raservation 
individuals, oil com- 
panies, etc.) 



Began as tribal project 
with tribal funding. 
After failure as such. 
Tribe leased project to 
a private operator. It 
is noir supported by the 
operator's funds. 

Aid and grant funding 
from Economic Develop- 
ment Admin, of the Dept. 
of CoiHnerce. OMBB grant 
money used to build up 
the Baldy Butta busi- 
ness after * failure 



* a program with a questionable future 
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ROCKY BOY ECONOMIC DEVELOPMENT ENTERPRISES 



PROGRAM CONDUCTED BY: 



RELATIONSHIP BETWEEN MANAGE- 
MENT/DECISION-MAKING 
PERSONNEL/TRIBAL COUNCIL 



EXTENT OF EVALUATIONS 
OR REPORTS CONDUCTED 



An independent, non- 
member operator who 
is on contract with 
Tribe for annual 
Salary as operator- 
manager (five-year 
contract began in 
1972). 



Tribe conducts the 
program. Hires a 
manager who is 
under Business Cmte 
supearvision. 

Independent operator 
upon Tribal permit 
and stumpage rate 
payment. (Tribal- 
Operator contract 
w/BIA Appraisals y 
recpmnendations) BIA 
supervision over 
land use leases. 

Tribe and BIA 
cooperate on which 
lands will be avail- 
able for leasing 
purposes. 



Independent lease 
operator conducts 
the project. Lease 
agreed to between 
Tribal Council and 
lessee on a per- 
centage of crops 
basis. 

Bd. of Directors of 
this corporation has 
responsibility of 
carrying out program 
effectively and of 
hiring, hiring man- 
agerial personnel. 



Management is on Tribe-Oper- 
ator contract. The Bd. of 
Directors of D.F. Farms has 
supervisory authority over 
manager. Tribal Council 
exercises almost no authority 
over this corporation (except 
as shareholder with power to 
remove and replace D.F. Dirs. 

Tribe leaves operation of the 
Post plant to the cunrent 
manager but Council retains 
power to hire, fire, 
influence. 

Tribe exercises strong con- 
trol over terras of the 
contract, rates, etc. 



Tribal Council determines 
lease provisions, specifica- 
tions so in this manner can 
control use made of the lands 
involved. Tribe has no con- 
trol over the management of 
the individual lease opera- 
tion. 

Tribe signs a contract lease 
agreement with the operator. 
Lease operator is manager. 
Tribe gets a cut of crop 
production. Tribe maintains 
very little control over the 
management and has no Tribal 
fund by which to exert influence. 

Manager hired by the corpor- 
ation Bd. of Directors. Bus- 
iness Committee appears to 
exert very little control 
over this manager position. 



Reports of budget are re- 
quired annually. Manager 
submits a farming plan of 
operation twice a year. 
Also makes inventory of 
equipment? monthly oper- 
ating reports, crop 
reports, harv€;st reports. 



No periodic eva'^^iationc 
are made. Reports are 
supposedly required but 
none have been submitted 
to the Tribe. 

Evaluations ure made by 
BIA forestry dept. as to 
contractor operations and 
conformity to contract 
provisions. Tribe keeps 
close watch over the saw- 
mill operations (to see if 
if contract terns are 
being met). 

Reports of lessee's oper- 
ations are not required 
to the Tribe « Evaluations 
are made by BIA as to re- 
sults of gaSt oilf atnerml 
explorations t availability 
of g^razing lands, land use 
reports. 

Budget reports sutanitted 
periodically (although 
such reporting has not 
been adhered to strictly). 



Anniial progress reports 
were required to be sub- 
mitted to EDA idiile that 
grant was in effect. Tribe 
has failed to require and 
adhere to periodic re ports • 
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ROCKY BOY ECONOMIC DEVELOPMENT ENTERPRISES 



CHANGES TRIBE HAS MADE IN 

MANNER OF CONDUCTING THE EXTENT TO WHICH FUNDING SOURCES 

BUSINESS DICTATE MANAffiMENT OF THE BUSINESS 



Tribe has almost totally left 
the operation of the D.F.F, 
to the manager and the Board 
of Directors. 



Tribe limited Tribal funds 
available and forced a request 
for GEO funds. (The CEO funds 
have been granted.) Management 
is still hired by Tribe. Tribe 
still hires this manager by 
informal agreement. 

Tribe tried to make Tribal saw- 
mill operate effectively but 
failed. Tribe considered the 
amount of timber resources 
available and determined that 
small independent timber oper- 
ations would H most feasible. 
As a result^ the Tribe switched 
to this method of operation. 

Stricter provisions have devel- 
oped in lease agreements. Thus 
Tribal resources can be better 
protected axid Tribe can better 
protect its own interests. 

This project was former ly"a 
tribal project. Now it is 
lease operation and it is 
successful and generating Tribal 
inccMiie. 



Tribe exercises very little control over 
this operation* Such control has not 
been necessary because this enterprise 
has been satisfactoryily successful. 
Federal revenue sharing program exercises 
no great influence over this program. 

OBO maintains authority to evaluate, keep 
and require recoixls, audit the enterprise 
and to terminate f uxids it they are not 
used as per the proposed buiget narrative 
of the project. 



Management is independent with no Tribal 
control other than contract provisions 
requiring special actions. Tribe exer- 
cises no influence as a funding source « 



Tribe is not a funding source for indi- 
vidiial leases but can force operator- 
managers of the lease enterprises to be 
consistent with their lease agreement 
provisions. 

Self-supporting tinder supervision of the 
independent lease operates*. Tribe has 
little, if any, control over this manage- 
ment which operates on a percentage basis* 



Tribe has hired a number of 
different managers in an 
attempt to improve income pro- 
ducing ability of the Baldy 
Butte Inn and Ski Complex. 



Federal funding sources make no deliber- 
ate attempt to dictate th** management. 
The management controls are left pri- 
marily to the Board of Directors of the 
Recreation Association. 
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ROCKY BOY ECONOMIC DEVELOPMENT ENTERfRISES 



OBSERVATIONS AS TO 
WHY SUCCESSFUL 



POTENTIAL OF THE PROGRAM 
AND/OR RECOMMENDATIONS 



ERIC 



Good management. Qualified 
operator-manager makes the 
project successftil. Little 
Tribal influence over the 
management appears to have 
whelped rather than hindered 
the 'project. 

Successfiil (not producing 
great profits but jobs are 
ccmtinual) because current 
manager had aixi has 'donated* 
much of his own time and has 
worked at very low wages. 
Funding source limitations 
have restricted the success 
of this project. 

BIA supervision and Tribal 
concern for contract pro- 
vision performance are the 
major factors that have de- 
termined the success of this 
operation. The operator has 
a seir-interest which en- 
courages successftil 
management. 

BIA 'supervision* over 
leases and Tribal concern 
for a fair deal have 
resulted in successful 
lease agreements. 



Successful because Tribe 
has delegated management 
authority, through leasing, 
to an apparently competent 
operator. 



Has gone • broke* a number 
of times due to poor man- 
agement. Fair management 
has caused this program to 
increase its income a few 
times* (Its budget status 
is questionable at present) 



Respectable profit in 1973 (first f uLl year) . 
Anticipated that a 'huge* profit will be 
made this year. Under similar type of good 
management in the future this operation 
could continue indefinitely as a self- 
supporting enterprise. 



Has been operative three years under Tribal 
control with limited funds. With new OEO 
funds the manager will be able to buy 
necessary equipment. Then the potential 
of the program fulfilling its purposes 
is grca".. 



This independent lease operation is appar- 
ently a good Tribal investment. Income 
from the lease is minimal but the improved 
roads, better grazing access, better fire 
protection, new seeding and increased mem- 
ber employment resxxlting from the operation 
make it worthirtiile. Similar investments 
are encouraged* 



Good possibility of gas, mineral, oil 
leasing, but land leasing, as for grazing, 
has become restricted aiKl unavailable for 
outside operators* Tribe and BIA wca:k well 
together on leasing projects and such an 
arrangement is encouraged* Tribe should 
assiire strict provisions in leases to 
benefit of Tribe* 

A continuing source of Tribal income* If 
management continues on a lease basis with 
a crop split the Tribe can probably expect 
a continual income* A Tribal hay project 
under competent management should be con- 
sidered again* 

Has been operative three years* Recreation 
appears to be a good investment in this 
area* Potential for producing Tribal in- 
come thru recreational developnent is great 
if qualified managers are hired* Poor 
managemnt could break this Tribal enter- 
prise ai^ain. 
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ECONOMIC DEVELOPMENT ENTERPRISES THAT HAVE FAILED {OR WERE NOT FEASIBLE) 



EXTENT OF FEASIBIUTY FUNDING SOURCE 
STUDIES CONDUCTED AND CONTROL 
PROGRAM PURPOSE OF PROGRAM PRIOR TO INITIATING IT EXERCISED 
, PROGRAM 



Tribal Bird 
Farm 



To make game birds 
available for shoot- 
ing (at a fixed rate 
per bird). To 
create jobs, ease 
unemployment a To 
g^nerate income for 
Tribe. 



A feasibility sttdy 
was made* Determined 
to be a feasible 
project. 



Government grant 
and tribal money 
was available. 
Tribe was virtu- 
ally in full 
ccntrol over 
management* Tribe 
had power to hire 
and/or fire man- 
agement, employees 
at will. 



Livestock 
Project 



To raise livestock 
for sales purposes. 
To increase inccmie 
of Livestock Assn. 
members. Then to 
increase Tribal in- 
come when program 
was under Tribal 
control. 



No independent feas- 
ibility stvidy was 
made. Only specu- 
lations were made. 



Funding by Tribal 
Livestock Assn* 
Control by Live- 
stock As8n# repre- 
sentatives until 
Tribe took over 
control. 



Kenneth 
Womath 
Lumber COi 



To create a five- 
year sawmill opera- 
tion which would 
produce Tribal 
income. To hire 
R.B. Indians and 
thus ease unem- 
ployment of members 
of the Reservation. 



Feasibility study was 
conducted bj/- Mont. St. 
Univ. feasibility 
stxidy group. Conclu- 
sion: feasible for a 
a small five-year 
operation following 
a large capital and 
equipment invest- 
ment. 



Funded by OEO grant 
with matching funds 
\yy Tribe of up to 
20^. Tribe had 
contract with inde- 
pendent operator 
for him to manage 
azKl to produce and 
sen lumber. As a 
result Tribe had 
little control over 
management prac- 
tices . 
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ECONOMIC DEVEIX)PMENT ENTERPRISES THAT HAVE FAILED (OR WERE NOT FEASIBLE) 



EXTENT OF EVALUATION 
REPORTS MADE 



OBSERVATIONS AS TO WHY IT 
FAILED CSi WAS TERMINATED 



Ca;N]^2lAL OBSERVATIONS 



None made periodically 
by Tribe or Bird Farm 
management* No evalua- 
tion reports were re- 
quired to be submitted* 



Reports ^9^Te made yinle 
under Association con- 
trol (BIA was coopera- 
ting)* No reports were 
required under Tribal 
control, few were made* 



No progress reports 
were submitted hy 
the management* No 
monthly or periodic 
evaltiation of 
progress* 



Poor management, disorganiza- 
tion* Tribe appears to have 
hired a number of managers Uho 
weren't qualified for develop- 
ing such an enterprise* Non- 
feasibility of the project in 
light of already available 
game birds* 



Poor management personnel 
choices by Tribe (ncm- 
qualified personnel)* Tribe 
failed to make enoxi^ money 
available to maintain the 
program after Tribe gained 
control. Assn* members 
withdrew* 



Poor management (independent 
manager - non-tribal)* Tri- 
bal f tuxls not available or 
not appropriated to continue 
the operation after (EO 
funding no longer available* 



Bird Farm lasted about 
three years* Feasibility 
reporters may have been 
mistalcen as to the 
practicality of such a 
program* The market 
for game birds for 
shooting purposes may 
have been over-rated* 

Operated wsll under 
Livestock Assn* control 
(15 years)* Failed 
tinder Tribal control* 
This program appears to 
have been feasible* It 
operated for years with- 
out Tribal interference* 
It would still be 
feasible under good, 
qualified management* 
Dishonesty by manage- 
ment may have been a 
factor of failure* It 
appears that a large 
number of birds 
'disappeared' * 

Lasted only about a 
year* It's possible 
that the non-Tribal 
manager exercised uneth- 
ical and illegal methods 
of operation \Aich caused 
its failure. There are 
probably not enough 
timber resources on the 
reservation for any 
large scale lumber 
operation* 
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c. Cherokee Nation; Oklahoma 
Prepared by: Robert LorTery 

The main thrust of the Cherokee Mation of Oklahoma 
has been toward economic development. In the early 
1950 the tribal government did not exist and the assets 
of the trib=^ amounted to a little over nothing. Today 
the governinent is heading toward the realization of 
being able to svrve the people and assets are over $30 
million. The si^ructure of the tribe, bein^ what it is 
because of the Act of 1906, is no key to how the devel- 
« opnent has occ\u*ed# Nmerous fo^andations and wholly 

owned corporations have been set up to accomplish the 
tasks of economric development. The overall picture is 
an.Hhing bit clf?ar and there seems to be no central 
control of any ^yoe, although this is being looked into 
today by the tribe. 

Probably the best way to examine the economic 
dPTOlomient of the Cherokee Nation is to lo'ok at the 
various organizations set up to accomplish the specific 
task?;. The first three are foundations whit;h were used 
to secure furvif; which the tribe as an entity could not 
secure • 



Ch erokee National Historical Society 

The very first organization to try to s<5cure funds 
for the economic development of the tribe vrats the 
National Historical Society, organized as a non-profit 
foundation to promote Cherokee History and Culture, 
Assets include an Indian villap?e, an amphitheatre lAich 
seats 1800, where the drama of the Trail of '!?ears is 
performed in the months June-August, and a museum they 
are presently building. Over 100,000 people have seen 
the drama norv in its sixth year. The Historical Society 
ennloys over 200 people, but there are no training pro- 
grams • which is extremely poor since this is probably 
one 0^ the most important economic bases of the tribe. 



Cherokee Foimdation 

Set up primarily to fund a housing project that 
wotild be separate from the regular housing authority. 
Assets include a 188 unit apartment complex. It is 
composed of seventy percent lox^ income and forty-five 
percent members of the tribe. Er^plo.y^nent is small here, 
but asc^n there is no training program in something 
that would work very well with one* 




Jelano Cultural and<>^conomic Development Authori'ty 

Newe55t of the fundinp; organizations and is set up 
on a fifteen (15) year lease-back af^reement with the tribe. 
Assets include th*> sixty-^i^tht (68) room Tsa-La-Gi Inn, 
Restaurant of the Cherokees, Osiyo Club, and the Arts and 
Craft Shop. 

The major problem with all three of the a bove is 
that direct control by the i^overnin/: body of the tribe is 
npbulous, althoui^h least so by the last one. Also, no 
or/^anized training prof^ram exists in any of these projects, 
even though this is where the main assets lie. This only 
points ou^ the poor central planning that exists - or 
might it be better said that does not exist at all. 

There are also several wholly-owned corporations: 

Cherokee Nation Industries 

Building everything from calculators to chairs, this 
is one of the highly successful ventures of the Cherokee 
Nation. It is set up on a profit-sharing basis and 
eventually will be owned by the employees lOOJ^. CNI takes 
farmed -out work and is very flexible. One problem of CNI 
is sporadic employment and off-season contracts. 

Cherokee Nation Builders and Cherokee Nation Construction 



Both are construction firms set up primarily to train 
in various arts of building. These companies are used 
whenever possible on any construction done for the Tribe. 

Cherokee Nation of Oklahoma Complex 

The complex in which all tribal offices are located is 
owned by the Tribe. In addition, the offices used hy the 
BIA are also owned by the Jribe and leased out to them. 
The Tribe also owns a utility company which furnishes 
power to all tribal installations and a cattle unit is in 
the formative stages under the land management department. 

Conclusion 

The Tribe is well endowed with resources and economic 
development is progressing well, \lhat is primarily needed 
is central control and some long range goals established as 
to what the Tribe wants to accomplish with all of this. The 



Company 




percentage of membership that receives benefits other than 
pride is extremely small and some reassessment of what the 
Tribe is trying to accomplish is needed badly* 



dp Pueblo of Santa Clara: Nev Mexico 
Prepared by: Jody N. Folwell 



Economic Enterprises 

The Pueblo of Santa Clara has a minimum of economic 
development. There are three sources of economic income 
for Santa Clara: land leases, (forest) recreational sites, 
Puje Cliff sites and Puje ceremonies. 

The commercial land leases are in the general area of 
Rspanola and Fairview, New Mexico. The total acreage of 
leased land and specific amounts received for the commercial 
leases are generally not disclosed to anyone but the council 
members who control and regulate the leases. 

The recreational sites, sale of permits for forest area, 
and camping, picnicing and fishing permits are also 'controlled 
by the tribal council. The yearly Puje ceremonies are con^ 
ducted by a committee which is controlled and regulated 
the trtbal council. The soturce of funds for maintaining the 
recreational areas and the upkeep of the Puje cliff houses 
comes directly from tribal funds. The tribal council main- 
tains complete control over these particular economic enter- 
prises. 

At the present there are no major or stereotyped economic 
enterprises but future comprehensive plans and programs are 
being made. At the present the comprehensive plans and 
programs for the economic development of the tribe are in 
the process of being realized. Thus, the council prefers not 
to disclose the materials and information to the public. 

Plans are being formulated to establish a co-op in the 
village to seirve only the members of the tribe. The initial 
funds will be appropriated through private sources. 
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I^ecoimnendations 

1* Delegation of authority should be made to the 
different administrative staffs, so that services to the 
tribal members can be improved and developed. 

J. The establishment of commissions for land, water, 
health, utilities, etc., should be instituted for the 
accomplishment of goals set by the people and tribal gov- 
ernment. 

3» Skills and techniques should be acquired for the 
manafjement of the different economic enterprises that are 
being planned. 

^# Formulation of plans for future industrial devel- 
opment and coroner cial enterprises is needed* 

5# Plans for the acquisition of a business manager 
should be made» 



e. Papago Tribe; Arizona 

Prepared by: Hilda Manuel 



The economic development profile of the Papago Tribe 
has been characterized by several endeavors* The oldest 
aixi traditional one has been cattle raising. Much of the 
reservation is used as range land; for example, a sqxiare 
1 mile of fora^^e supports less than four head of cattle a 

year. The Tribe owns a small registered herd of Hereford 
cattle, which it loans to individual cattlemen for breeding 
purposes. By selective purchasing of quality bulls, both 
the tribally owned and individually owned herds are improved. 
However, within the past five years drought conditions and 
sparse vegetation has reduced the growth of the cattle 
industry. • 

Probabl;/ the best potential for economic development 
is the significant deposits of high grade copper ore f oimd 
in several areas of the reservation. After extensive 
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explorations three large minint: companies - Hecla, Newmont 
and American Smelting & Rerining Co* (ASAROO) - have each 
opened full mining; operations. The mining income is 
divided equally between the Tribe and the district where 
the mine is located. Mining income is projected to solely 
support the tribal budget by 1975# In conjunction with 
these mines, a mining institute was opened and training 
is available for Indians interested in minings Several 
hundred are expected to complete traininfc and be hired as 
refjular workers \ntb one of the three operating mines. 

Another economic developcnent project underway is the 
Papano Chemicals and Explosives, Inc* The Tribe in a 
joint venture with Phillips Petroleum Oil Company has set 
up a processinr: plant on the reservation developing chemicals 
?or explosives and fertilizers. The project is yielding 
some profit to the Tribe • The manager of the corporation 
is a Papago who works with the Indian and non-Indian Board 
of Directors. Balance sheets of monthly income are sub- 
mitted to the tribal officials. 

The other big project undertaken by the Tribe is the 
creation of the Papapjo Tribal Utility Authority (PTUA). 
PTUA is negotiating a two million dollar loan from REA at 
2^> interest. At the present time PTUA is providing electrical 
services to Hecla mine. By fiscal year 1976 PTUA ?^ojects 
to control the reservation's electrical needs • PTUA is 
mana^^ed by a non-Indian with a Board of Directors consisting 
of both Indian and non-Indian membei-s. Budget expenditures 
are submitted to the tribal officials on a quarterly basis • 

On the northern end of the reservation an estimated 
10 ndllion dollar dan and resei*voir has been constructed 
by the Corps of Engineers. The dam is to provide run-off 
water control and irrigation water. From all indications 
there is no real benefit for the Tribe. The main benefit 
will be for surrounding communities of non-Indian popula- 
tions since the dam will prevent flooding of those areas* 
Because cf the evaporation rate expected, nothing but a 
10 million dollar mud hole will be left to the Tribe* Any 
efforts to develop recreational facilities within the dam 
area will be hindered by the potential mud hole. 

Briefly, other areas of economic development ventures 
include an arts and craft co-op which promotes traditional 
skills basketry by marketinr: about 3,000 baskets annually 
at local fairs and shows and a farm cooperative of 1,200 
acres which ^rows and markets fresh produce. Along the 
a^icultural developm3nt plan, 10,000 acres of fertile virgin 
land, Papago ^arms, has been set aside for farming* The 
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feasibility study showed that Papago Farms can provide 
produce and grazing feed for the vrtiole state of Arizona, 
'^he ^arms had been leased to a private group about ten 
years ago, but their efforts proved a failure. The 
failure restilted from the fact that there is no paved 
road into or out of the area, and with the heavy rains 
the roads were in bad shape. As a result the produce 
spoiled before it could be shipped out. 

However, the Bureau of Indian Affairs has commited 
funds to grade and pave eighteen miles in and out of the 
Farms area by next spring. At that tiirse the Tribe will 
start farming operations. 

There are also individually owned businesses which were 
chartered as tribally owned but which have been turned over 
to individual management. Here the Tribe has either secured 
a loan or co-signed with the individual to obtain the bus- 
iness. 

An example of an iinsuccessful economic development 
project is the development of an industrial part on the 
San Xavier reservation. The park, which comprises about 
forty acres of land, was built with a loan-grant from the 
Economic Development Administration. To date it has not ■ 
attracted any significant business enterprises. 

^or a sound economic development program, several 
factors need to be considered. It seems clear that the 
Tribe alone cannot coordinate an economic development 
program >?ith its lack of expertise in business matters. 
It must, therefore, rely on the knowledge and skills of 
other people whether they are Indians or non-Indians « 
Another possibility is to consider a revision to the 
constitution which will allow a distribution of revenue 
to all districts, so that they might develop a program 
for economic development. 
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f# Oneida; Wisconsin 

Prepared by: Gerald Hill 



Intrcduction 

. There are no natural resources available for develop- 
ment on the Oneida Reservation in Wisconsin. At one tiine 
there was timber but that has long since been depleted. 

The tribe presently has some 2,500 acres held in tnist 
by the TT. S. Government. This land is leased or assigned 
to tribal members for two and a half acre home sites or 
larger agricultural assignments or leases. Much of the 
land assigned for home sites is sub-marginal. 

The sub-marginal land cannot pass perk-test require- 
ments of the PHS and, therefore, many members of the tribe 
are denied benefits of programs designed to raise the level 
of residence sanitation facilities on the reservation. 

The sub-mar^al land itself seems only nominal. > 
However, the tribe has initiated an industrial park on 
the tribal land adjoining Green Bay. 

The development of the industrial park will be the 
major subject of this report because it is apparently the 
only development resource. As far as other means of land 
resource development, i.e., recreation or toiirism, those 
would be impractical or impossible because the land is not 
contiguous, and the small creeks running through the reser- 
vation are badly polluted. The general area is now farm 
land with some woods, nothing to perceivably develop for 
either recreation or toiirism. 



Discussion 



The Oneida Industrial Park was conceived in 196?. It 
was commenced with the formation of the Oneidas of Wis- 
consin Industrial Development Corporation. 

The industrial park covers 31 acres on the outskirts 
of Green Bay. The general area is and has been developed 
as an industrial area hy the City of Green Bay. The Oneida 
Industrial Park is surrounded on three sides by the Packer- 
land Industrial Park and on the fourth side U. S. S'^'t a 
major highway. It is developed with paved roads, sewers, 
electricity and a railroad spur. 
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Since its inception the industrial part has remained 
a theoretically appealing business venture. Yet, despite 
the apparent potential, the future of the industrial part 
has become an uncertainty. The reasons for the uncertainty 
are difficult to isolate or identify. 

There is not now nor has there been any lack of good 
faith or ener^ by the tribe in seeking to pwt the indus- 
trial park on a revenue generating basis. The study prior 
to initiation of the industrial park seems to have been 
undertaken with care. The solicitation of businesses to 
locate in the park was carried out energetically, although 
without much success. The investigation and selection of 
businesses to locate in the park seemed thorough with 
financial statements, etc., issued from Dun and Bradstreet 
and other such organizations, VJhen the tribe was required 
to raisf* $8,000 as their share of the industrial park 
enterprise, shares were sold to tribal members at $1.00 
each, totalling $12,000, indicating keen community interest. 
Still the industrial park of the Oneidas is in economic 
trouble • 

Althoupfh all due care was taken to insure success. 
Several factors stand out as possible reasons for the present 
difficulties. One of these is the procedural requirements 
of the HEA regarding leasing of trust land. Because devel- 
oment requires money, the security for development capital 
is usually mortgages against the land to be developed. On 
trust land, this requires approval by the BIA thus banks 
and other lending institutions are necessarily wary of 
entering agreements where their loans cannot be secured hy 
such conventional methods. This is not an impossible barrier 
but is a problem? to be reckoned with in development on 
Indian land. 

Another distinct but related problem is the need for 
a professional developer. This need was recognized early. 
Proposals were made to various private sources to fund 
such a position. However, the amounts asked were modest 
and, in my opinion, fell far short of what would be an 
adequate salary for an experienced full-time developer with 
a successful record. In any case, the proposals were met 
with failure. The current problem is intertwined with this 
continuing need. 

At the annual tribal meeting, July 6, 197^ » a special 
meeting was called x<ith the Business Committee, the OWIDC 
and the Area SuperintejHJent, A resolution was passed 
requesting the Area Superintendent to seek funds in the 
amount of $35fOOO to hire an experienced successful developer 
to get the industrial park going. 
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In my opinion this resolution had little force 
because it was a bare request for help from the BIA but 
there was no apoarent connitment from the Surerintpnden^- 
•-^the- than that be would try his besto 

Related to the two above problems but also distinct 
is the current situation* To shed lie^ht on this it is 
necessary to 50 back to the beginning. 

When the CTVIDC was formed, it was on the premise that 
they would oversee the development of the industrial park. 
In ordor that they be able to secure necessary f^indin^; 
from SBA it became necessary to form another corporation. 
The development \tas encourat^sd and urped by the SBA. This 
second corporation, Standing Stone Corp., subleased a site 
from OWIDC ''or the purposo of developinsr one building for 
th« fi-st business to go into the industrial park. A 
buildin?: was erected for this business on one of the sites 
and the business, a nusical instrument repair company, 
commenced onerp.tion. The 3oan for the building was obtained 
from the TTnivcrsity State Bank of Green Bay, totalling 
$120,000 - 70^ of which T-ras rniaranteed by SBA. The security 
for this lo^n \^ the land on x^.inh the buildinr^ was 
situated. There is now a question of i^pther the sublease 
to the Shandinfy Stone Coroo was ever approved by the BIA. 
The co-nla cation this raises is whether the agreement made 
with the bank is void or voidable, a clear legal question. 
A further comrTio??tion is that the music business ceased 
operation February \o'7ii and is the basis of the current 
nroblems . 

A develooer, a tribal member, vras hired to start work 
Aunr. 1, 3 97^, biit he ^^ill be training and will be expected 
to uork with the professional develoner to gain the neces- 
sary expert pnce. This is a stop-gap measure with success 
contingent on being able to hire th^, professional developer. 
The situation wr^uld seem to be less than appealing to a 
developer, making his availability less probable. 

Another oroblen is that the lawyers retained by the 
OWIDC have apparently not been knowledgeable in tribal 
law, not an insurmountable problem but pointing the need 
of Indians for attorneys qualified to assist in both 
administr;5tion and tribal business ventures <> 

Th^re h!vm been two lawyers retained by OWIDC and 
another has recently been retained. The first two were 
releasr^d or resided for reasons of dissatisfaction of 
OWIDC vrith conflicts of inter^^sto The newly retained 
attorney asked and received a ^200 retainer with a i^erbal 
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understandinfc that he would continue to represent OV/IDC 
and waald keep track ..^f his time for later payment. 
The fAct that hr missed the first requested meeting 
\nth C.-npC woiOd seen to pit the members on notice as 
to possible reticence of the new lawyer. 

Generally, I feel that tribes and individual members 
take a more optimistic attitude in relations with lawyers, 
Indian or non-Indian, than their non-Indian counterparts 
with whom they muct deal, both in governmental bureauc- 
racies and co.Tuiercial enterprises. This places Indians 
at a disadvantage because judgment decisions which should 
be made by the client are often left to an attorney. This 
should be an educational function of the Indian Lawyers 
organizations. 

At the last meeting of OVflUC I recommended that the 
board members get together before the meeting with the 
new attorney so they could consolidate their position, 
i.e., all members should be aware of the direction to 
seek through the attorney, and secondly to prepare a 
synopsis of 0/JIDC so they would not have to pay the lawyer 
to look through a stack of various papers and documents 
and arrive at his own conclusion. 

To the end of the second suggestion, I have under- 
taken to do a chronology of all correspondence and docu- 
ments I was pennitted to examine. I was given a stack 
of various files of letters, minutes, agreements, and 
related materials about ten inches high* This in itself 
reinforces an early observation that filing methods in 
tribal channels of communications are less than efficient. 
In tribal administration the problem it creates is 
tolerable, at best, but disastrous in a business venture. 
For example, the lease agreements in question are not 
available. This is not so important to this report; 
however^ in my opinion it should be available not just 
for the summer legal intern but for all interested 
members of the tribe, particularly those who invested 
in aVIDC. This is a responsibility I feel has been 
overlooked not just x^th OWIDC but other tribal organi- 
sations Or entities whose decisions affect the entire 
tribe directly or indirectly. I say this fully aware 
that neetin^^ dates are usually posted and that it is 
easier to identify a problem than present a solution 
or alternative. Still the fact is that poor communi- 
cations exist within the tribe irrespective of whose 
fault it is. 
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Conclusion 

There ar^ only limited resources for ecnnomic devel- 
opment on the Oneida Indian Reservation in Wisconsin at 
this line. Land -for rec^^tional or tourism development 
does not exist. Mineral resources apparently do not 
exist. Timber has long since ceased to exist as a real 
^source, A tribal farm has been mentioned several times 
bnf detqnls of its oDeration have ne^^er been spelled out 
arid for practical considerations of this report it is 
dealt with as non-existent • 

The land retained 1^ the tribe is, for the most part, 
sub-marginal so that eywt individuals may not be eligible 
to inprove their residential sanitation facilities with 
PHS prograns desigcned for that purpose. Still there has 
been a continuing attempt to develon the resoiirces of 
the land in an Oneida Industrial Pa^^k, 



The Oneida of V/isconsin Industrial Development Cor- 
po**ation fonnrd in 1967 to oversee th'=^ development 
of the Industrial Park, The Industrial Park is located 
on the outskirts of Green Bay bordered by other industrial 
developments. 

The CT.'JIDC subleased a site in the park to the Standing 
Stone Corporation, a musical instrument repair business, 
which operated a short while and finally failed. The 
reasonr; for the failure, which represents the only business 
venture, are not simple to isolate, 

I have used the CTVIDC as a means of making" observa- 
tions on various aspects of economic development on the 
Oneida Reservation of VJisconsin, The problems are both 
legal and practical. 

The basic legal nroblem I can now ascertain is whether 
or not the sublease T^ich was entered into by Standing 
Stone and the Universit?/ State Bank of Green Bay was 
approved by the BIA, This could make the agreement void 
or voidable, which could a sifpiificant advantage to 
the Oneida Tribe, Unfortunately, I have been unable to 
locate a copy of the sublease. The tribe is basically 
uncertain as to their position res^arding the two corpora- 
tions, the SBA., the University State Bank, and the BIA, 

In order to resolve the situation, the tribe has by 
resolution of th^ business committee sought to have the 
BIA Area Superintendent first seek means of funding: a 
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professional developer aiid, r-econd, to arrange a meeting 
vdth all the parties involved in the current difficulties 
in the Oneida Industrial Park. 

The C/JIDC has now retained the services of a new 
attorney, the other two having resigned or been let go» 
The relationship \jith the attorney is a key issue here 
and the source of my first recommendation. 

I recommend that the Indian Lawyer* s organizations 
undertake a program of education, the object of which should 
be to aid the tribes, Indian Organizations, and individuals 
in selecting attorneys to represent them in their businesses 
and governmental administration. 

My next recommendation is directed to the tribal govern- 
ment itself. I would urge that the various tribal organi- 
zations, corporations, and other legal entities seek all 
available methods of improving communications within them- 
selves so that they may present a unified direction to 
their legal counsel. 

It seems to me grossly unfair and, in fact, a basic 
violation of the federal government trust relationship 
with the tribe when tiie BIA or any other branch of the 
federal government is allowed to insufficiently support 
tribal economic development, particularly when industrial 
development is the means to be used. The tribe has a large 
stake in the success of any tribal business venture, and 
the general tribal council members are affected directly or 
indirectly. It must be borne in mind that the Oneida In- 
dustrial Park is currently the only developable resource 
for this tribe and should be given top priority in consid- 
erations from BIA and Indian La^ryer organizations. In my 
view, there is an urgency to this problem, which falls 
vri. thin the scope of the BIA*s trust relationship to be a 
real help in solving a complicated problem. 

I have mentioned the need for improved management and 
administrative procedures. The tribe has continued to 
function under an increasing paper load and has recognized 
and sought help in silleviating the problem. As it per- 
tains to commercial ventvires, the channels of comm\inication 
must exist clearly vrithin the tribe as they do with the 
business persons with whom they must deal if any success 
is to be expected. 

I feel the economic development on the Oneida Reser- 
vation can and will occur. V/hether sooner or later will 
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depend on the assistance of lawyers and other commercial 
experts and the necessary funding from the federal govern- 
ment to meet the expenses of these experts. 

2. Commentary 

Student research reuorts reflect a concern for the following 
common points: 

1. In the area of ecnnoinic development, proper business manage- 
ment is of o\^erriding importance. As the student reports detail, where 
y^roper nanapiement is present (other things being equal) economic 
development enterprises have a good chance for success. Where there is 
poor management or simply a lack of good management, an otherwise 
successful enterprise is doomed to failure. Without getting too specific, 
it is apparent that by manasrement the researchers meant both overall 
business enterprises of the tribe considered as a totality and the 
management of individual projects considered separately. Consequently, 
knowledgeable tribal leaders, as reported by the students, recognize 
the importance of identifying^ the position of a tribal business manager 
and stress the importance of having that person or position delegated 
sufficient independent authority. It is also recognized that "good 
management" is a combination of ability and experience and is not some- 
thing which is acqnirM simply by beinr; olaced in a particular position. 
Some of the students voint out that at least in the past tribal council 
leaders have given priority to employing tribal members in economic 
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development onterorises over enplo:/ing qualified personnel. That is, 
they would rather see a tribal menber take on a responsible position 
with the expectation that he would acquire majna^^ement skills on the job. 

Hov;ever, it novr seems to be r:enerally accepted that it is doing 
a disservice to the inexperienced tribal nember to place him in such a 
position where the probability is that he will not be successful ^vhile, 
at the sajne time, jeopardizing the overall success of the project to the 
overall detriment of the tribe. Of coxirse, this may be a hard lesson to 
learn in the context of what might be a political situation. 

As reported by our students, the more experienced tribal leaders 
seen to take the position that when seeking to fill management positions 
in economic development projects they ^iriLll seek the best qualified 
personnel available regardless of tribal membership of not. But, at 
the same time, they will insure that a training program for tribal mem- 
bers is instituted in order that tribal members might have the opportu- 
nity to acquire these management skills and thus eventually take over 
the project. A Tinal point to be noted under this general topic is the 
question of salary levels. Often as in the past an inexperienced group 
of tribal leaders may be tempted to set a salary level for a key position 
such as tribal business manager at an unrealistically low level. Un- 
doubtedly, this reflects an experience of trying to subsist in the kind 
of economically depressed society common to most tribal communities. 
For example, one tribal group was reported to be advertising the position 

of tribal business manager at a salary level of $16,000 per annum. At 
the same time, the description of the qualifications i^ich they expected 
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on the part of applicants was not in line with that salary level. In 
our experience, the kind of person possessing: the qualifications listed 
could demand a salary beginning: in the middle twenties without any 
hesitation. Incidentally, many tribal councils may have something of 
a mental block when it oor.eo to connidering such a salary level because 
in their experience the most highly paid person in the tribal personnel 
structure, the tribal chairman, f^enerally receives a salary in the 
tlO,000 level • Thus, they would bfi in a position of paying a business 
manager something like txidce as much as the tribal chaiman would be 
paid» It would be interesting to compare the personnel structure and 
salary level of any representative tribal community to that of a neigh- 
boring city or county government. Such a cojioparison may prove enlight- 
ening to tribal leaders on this point. 

2. Another nia,jor point stressed by our researchers in their 
study of this question was the interrelation between the ro3.e of tho 
tribal council as a legislatVve body and that of the tribal manager or 
aininistrator as an e:cccutive body within the tribal government. In 
nearly every case the tribal community did not draw clear lines to 
distinguish either the structure or -the roles of these two arguably 
distinct entities. This lack of clearly distinguished roles in most 
cases is easily explained by reference to the historical development 
of the tr?.bal r:ovemment# In the period immediately following imple- 
mentation of the Indian Heornanization Act the record shows that the 
tribal council was the ftovcrnment for mn«^t tribal communities* There 
were no separate tribal courts, no tribal law enforcement persorjiel 
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and certainly no tribal administrative body. However, as \je have noted 
earlier the pant forty years have vatncssed a steady growth in tribal 
governments. In most cases it Is no longer defenGible to concentrate 
every responsibility and all authority ija the tribal council itself. 

V/hile our research in this area v;as not of such a technical 
nature as to enable us to draw our chart in any reliable way, the 
correlation bet\^en the separation of legislative and administrative 
functions of the tribal government and the success or fai?ure rate of 
tribal economic development efforts, the evidence certaifily seems to 
point in that direction. It is clear that the average tribal council, 
if viev/cd simply as a leirjislative body, not orJy has a very important 
responsibility and a role within the tribal governing structure, but 
also has more than enough to do to fulfill this role without also 
assuming the responsibilities for all the administrative functions of 
the tribe. We should be quick to point out that most tribal leaders, 
according to our reports, do recognize this fact and the clear trend 
is toward a more clear distinction between the legislative and admin- 
istrative roles and a separation of those two different functions. 

3* The final point which was stressed in common r^dearchers 
was the general question of technical sunrci-u for tribal councils in 
their deliberations concerning economic development efforts. Engineers, 
economists, lai^jycrs, business managenent exports, and other professional 
personnel are all needed by tribal councils both in the planning and 
development phases of the various economic development efforts reported 
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on. Sor^.e tribal frroups like the Laguna Piieblo, for exajnple, vith their 
uranium rjininc: 'enterprise a^e ob/iously able to afford such advice on 
their o^^# However, nost tribes are not as fortunate as the Laguna 
Pi:eblo and for th'^se tribes it vonld neer that the federal trustee ought 
to have a clearly defined responsibility here. On this tx>int a general 
caveat oufrht to be nade. That Is, it has be^^n the experience of soine 
tribes, particularly in thr dev^'iopnent of natural resource potential, 
that not enouf^h attention is pa3d to the cultural needs of the tribe as 
•lell as the ec^noric needs. This entails ccreful planning to ensure 
that the wisest use in tnade of available resources rather than siinply 
the most onnortune use given the demands of the woirtent. On this point 
it is difficuDt to ^it l^^^zj..^^ » * • ci-'^u^^ iulo a detailed explana- 
tion^ 2r>d t>cjrnaps we can amplify on this point later in the report • 
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D» Administration of Tribal Governing Services 

In relation tn the issue of administration of tribal governing 
services", student res^^archers wer*^ requested to focus on two main 
points • In the first place, w x/ere seekincr an inventor;/' of govern- 
•cental services as carried on b;/ thone tribal frovemments participating 
in the project • As oit oxrlan^torjr memo atte^nrts to make clear, we 
asked the researchers to attempt to distinpniish between "governing 
serva.cps" and those other functions of the tribal rjovemnent wnich are 
more in line ^-dth their role as a business '^ntity. Unlike other com- 
parable units o'* locaJ govcmnent wf.thin the states, Indian tribes have 
traditionally dirf^cted a srroat deal of effort in the area of economic 
develoment of tribally held or owned natural resource potential and 
other bisiness potentials ar- the preceding section of this report 
attenoted to explain in detail • 

Briefly, there are two main >"easons for this larger role of 
tribal sio'/e^nnents iri the bisirr^ss or economic development area* First 

all, ^mlike most units of local government, tribes hold reservation 
land areas in connon, that is, tinder tribal ownership as opposed to 
individual ownership by tribal members. Of co'orse there are exc.:jDtions 
to this pattern of tribal 0T.T>*rchip since many tribes were allotted 
either entirely or in nart ^Tith ind^ividual tribal members! holding parcels 
of the resctrvation as allotments. But even in these instances so-called 
"allotted" reser^'eti/^ns still hold the natural resource potential of the 



0123* 



^ 111 - 



tribe in tribaJ ov/nership* 3y contract, un3tr» of local roT'crnnont 
under the state aysten in rjenoral do not o;m or hold, title to lar^e 
land areas* The pattern is for land to be held either in individual 
oiimership or in state o^.^ership, vith perhaps separate agencies under 
the state novernnont havinr^ special use rights to the areas depending 
upon the functions of the arioncy. A city, municipality or county 
r:overnnent rd^iht ovm in this sense corjrion areas such as' school plots, 
sewage treatnent plants, recreational sites, city parks, etc* But they 
do not have title to larr:e blocks of land i^hich can be the source of 
natural resource developr.cnt. Consequently, these kinds of units of 
local novernnent do not find thcniselves in the position which tribal 
leaders do of bdnr: resnonsible for the proper use and dcvelopr.ent of 
larr;e a^-eas of land and other natiu-al resoiu-cc potentials. 

The second distinction between tribal governments and comparable 
ttnits of local f:overnnent under a state system is that in general the 
tribes do not have the equivalent of a state s^overa^^ent to fall back 
upon for novernnental support, direction and or,~anization* This com- 
parison is particularly apt for those local goveninontol units under a 
state cystcw loca^cd in relatively sparse ncpulation sreas, which is the 
situation for most Indian tribes* In these instances local citizens 
can be assured thr,t state covemr.ental institutions will provide all 
the jjoverninn services ivhich ai-e necessary if they - that is, the local 
citizens of a local r.ecf^raphic area - do not have the resources or 
desire to on^anise and fimd a local f;overnin5 body on their o\jn. In 
this sense, the extent and degree of local f;ovcrnment options which 
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they want to pursue can be considered as something of a political luxury 
instead of a necessity* Tribal governments, on the other hand, because 
of jurisdictional principles laid down by federal law, are not an 
integral part of the state governmental structxire and, as such, are not 
eligible autonatically for the complete range of governing services 
administered by state governments* This situation, dictated as it is 
by federal law, is considered a plus by the great majority of Indian 
tribal leaders since it is just the other side of the coin or the 
corollary to the principle of self-government. 

As the student reports make clear, there are certain types- of 
p^ovemiiig services administered on Indian reservations by the state 
£?^ovemment under the ?.-gis of such federal laws as ?• 280, referred 
to in one of the reports under the tribal court issue* But, in general, 
these services are meaner in comparison id.th the total needs of the 
local tribal communit3fts for governing services* As we have oIgo 
alluded to, the tribes do have a more direct relationship with the 
federal government which is comparable to other communities under federal 
jurif=jd3ction; but the federal go^'errjnent has simply not designed stinic* 
tures to accommodate the needs on a local government level* 

As a consequence, Indian tribal governments traditionally are 
faced with the need to administer the total range of governing services 
which any comparable local community requires. But, as we see from 
the student reports, most tribal govex^nments simply do not have the 
resources or personnel to operate irfiat might be considered a complete 




ERIC 



- 113 - 



local governmental unit. Generally these limitations are not in a 
critical area, but ?ji some cases they are and this gives rise to very 
unfortunate situations. At any rate, it is very interesting and 
enlightening to review the student reports simply to take note of the 
various kinds of* rovemmertal services now being administered by those 
tribes participating in the study. Thus, in itself this inventory 
does much to amplify an answer to the question of "what do tidbal 
governments really do?" 

* 

The second point Trfiich wc asked the students to address themselves 
to in this area of governing services x^as the potential for a conflict 
of interest within the tribal government between its role as a business 
entity and its role as a government responsible for the total needs of 
its constituency. Recognizinr tho dual role in which many tribes find 
themselves placed, it was our innression that there are instances in 
>^ich these diverse interests of a tribal government might give rise 
to a conflict, and we felt it might be interesting and illuminating to 
study the dimensions of such conflicts and the ways in ^ch tribes were 
dealing with the same. As the reader will note after reviewing the 
student reports, oxir study, limited as it was, revealed that this was 
not a significant problem in the minds of our researchers. The fol- 
lowing memo addressed to the student researchers on this issue may 
provide additional explanation of the scope of this question. 
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TO: Student Researchers - Tribal Government Assessment Project 
FROM: Alan Parker 

RE: Administration of Tribal Goveniing Services 



In prior memos I have asked you to analyze arxi describe the 
structure of your respective tribal governments, the tribal 
judicial system and the relationship between economic 
development efforts and the tribal governmental structure • 
In addition to this memo, the two remaining areas to focus 
on are the relationships between BIA operations id the tribal 
operations and problems related to application of the Indian 
Civil Rights Act# As I have attempted to emphasize in prior 
memos t our main task is to isolate and define the issue we 
are concerned with while understanding the overlap and 
interrelationships in the vhole area of tribal government* 

rrom this point of view, my understanding of the question of 
•administration of governing services* are those services 
the tribal government necessarily takes on in the process 
of meeting the needs of the tribal community for a govern- 
ment as opposed to or distinguished from those functions 
of the tribe when it acts in the capacity of a purely 
business entity. That is, as manager of tribal resources 
the tribe is generally acting as any other business would 
concerned with developing and managing its natural resource 
potential* Of course, other operations of the tribe will 
fall within this category of 'business function. • For 
example, initiating and operating recreational facilities, 
attracting industrial complexes or contracting for tribal 
business ventures such as pottery making, arts and crafts, 
etc* Particularly in this latter category of operations 
are instances where the tribal government is acting in a 
dual role, i*e*, business and government* 

Social service activities, under the general category of 
health, education and welfare, the regulation of commercial 
and industrial activities, law enforcement, administration 
of land use within the reservation, domestic relations, 
etc*, are examples of areas in the governing sei*vices 
category* Another vital role the tribal government per- 
forms in this area is that related to maintaining govern- 
ment revenues needed to sustain the administrative entity 
(taxation, licensing fees, etc.) As you have seen, another 
so'irce of revenue in the implementation of such governing 
crrvices are those various governmental agencies such as 
BIA, HUD, LEAA, I-DA, etc* 
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There arc no fine lines for the most part whereby distinc- 
tion can bo drawn bet>rcen tribal activities or roles in 
the government services area and those activities in the 
business area. Ho^^ever, to the extent possible and for 
purposes of this memo I would like: (1) a delineation and 
listing of those tribal activities which you feel fall 
xiTithin the category of governing services, business activ- 
ities and those where the tribe acts in a dtial role; (2) 
analysis and description to the extent possible of the 
difficulties presented for the tribal governing structure 
by real or potential conflicts in the governing services 
vs business entity role. This is assuming that your 
research has revealed such conflict situations. 

As you no doubt recognize, this whole area can become 
very abstract and theoretical, l^hat it amounts to in my 
opinion is a thoughtful analysis based upon the under- 
standing you have to date as to what the tribe actually 
does. Me assume the validity of the premise that the tribe 
is thrust in a conflict of interest situation simply by 
virtue of .the fact that it is on the one hand owner and 
administrator of tribally held natural resources and other 
business potentials, and, on the other hand, responsible 
for the impartial administration of those services which 
any government necessarily takes on for the common and 
individual good of the membership. Should your analysis 
reveal that there is a conflict betx^en these legitimate 
tribal interests, it would be most useful to study the 
dimensions of such conflict situations in order to deter- 
mine what sort of collective statements ought to be made. 
If there are no such conflicts, or, if the tribe has 
successfully resolved them, how they were resolved would 
also be significant inforraation. *Also, simply the listing 
and identification of those governing services of the 
tribes participating in the study add to our knowl- 
edge about what tribes are really doing. 

Tribal Constitutions : We have consistently attempted to 
relate the areas studied to the tribal constitution and 
analysis of how the tribal constitution defines, aids or 
impedes the operation of the tribal government in any 
particular area. As I mentioned, since this particular 
question as to administration of governing services is 
most apt to be theoretical and problematical, reference 
to the tribal constitution vail most likely not be very 
illuminatinr:. On the other hand, you may perceive some 
very basic facts as to how the constitutional structiire 
is directly responsible for not only lack of clear guide- 
lines for the tribe, but also establishes a conflict 




ERIC 



- 116 . 



sibuition. Vlith this in rind, I an: askinr: that you define 
those tribal conntituta onal provisions v/hich seem to ho, 
the noGt relevant to the isr.ue at hand and discuss what 
bearing thoy nay have on our analysis to date. For example, 
if the constitution provides powers to the tribe to ijicor- 
porate business" entities to manage tribal resources, point 
out how the tribe has utilized such constitutional powers. 
If the constitution authorizes the establishment of social 
service entities or defines how the tribal f^overnment may 
structure itself to accomplish this, describe how it 
actually works. If the constitution is silent in this 
regard, please make this observation as as your con- 

sidered opinion whether such a constitutional provision 
would be helpful. Obviously, these considerations relate 
back to your analysis of the tribal governing structure 
and x^rhether the tribal adndnistration might not benefit 
from the use of more efficient management techniques and/or 
definition of personnel policies. 



1. Student Reports 



The follo^Ting are a sampling of the student reports submitted on 
this issue. As noted in our explanatory memorandum, the issue tends to 
be abstract and theoretical and thus the reports may not seem to follow 
a consistent format, 

J 

a, Chippewa-Cree ; Rocky Boy Reservation, Montana 
Prepared by: Robert E. LaFountain 



List of Govorninn Services 

Lavr and Order (BIA -Tribal contract for police services) 

Social Services (BIA-Tribal contract, with an Indian Social 
Director) 

Tribal Health ..^ord (Incorporated) 
Alcohol and Druf^ Counseling Services 

Kousinr Authority (Incorporated - Handles housing affairs) 
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Governin<y Services (Cont'd) 



* 



Chairman fxinctionc 



Business Corimittee functions 



Land Resources Sub-Committee (Makes land assignments, 
authorizes permits, etc.) * 



List of Business Activities ; (See Report No. 3f Economic 

Development, for more detail) 

Tribal Post Plant 

Oil, Gas, Mineral Exploration Leases 
Lease Operated Sav/mill 

Lease operated Hay Project (to produce hay for tribal incoD») 
purposes; to make efficient use of Tribal lands to benefit 
of all Tribal members) * 

Cattlemen's Loan Program (EIA administered) * 

Dry '^^orks Farms, Inc# (Tribal crop producing program and to 
maximize efficient use of Tribal lands to benefit of Tribe) * 

?vecrcation Association (To produce Tribal income, and to make 
recreational available to Tribal people - Rodeo grounds, 
ceremonial grounds) * 



* Indicates dnal role of the se]rvice as a governing service 
and as a business entity. 

^Governing service^ defined as a service administered for 
the social benefit of the Tribal members. 

•Business entity, seirvice* defined as a service administered 
for the economic benefits of Tribal members. 
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Conflicts Arising Between the Governing Services Role and 
Business Entity Role of Certain Services 

Business entity benefits of some services/businesses may 
outweigh the governing service purposes of those services. 
In the Recreation Association program, for example, some 
of the Tribal Council members and some Tribal members 
often appear more interested in economic gain than in 
ciiltural, relif^ious, traditional, recreational gain and 
development. O'oher Tribal members and Business Committee 
members arc more, concerned with the cultural and recrea- 
tional advantages of that program. And the dual purpose 
of the lease operated hay project and of the Tribal- 
Operator contract arrangement of the Dry Forks Farms often 
creates conflicts also. Both of these projects produce 
Tribal income and therefore are beneficial as business 
enterprises. Both of these also require use of Tribal 
Cropland and as a result a conflict arises as to whether 
the Tribe should use T ^ibal lands for these purposes 
rather than leasing and/or assigning that land to som 
of the long list of potential assignees. Many members 
and assignees feel the lands involved in these programs 
could be most effectively used by assignment or lease to 
individuals rather than as business enterprises. Oy 
this I mean the «Tribal» lands, not lands already assigned.) 

With each of the services listed as having a dual role the 
problem appears to be a problem of to what degree should 
the program be exercised as a social 3orv±oe or to irtiat 
degree should it be exercised as a business. In response 
to this problem the Tribe considers and weighs the benefits 
that will transpire under each role. There seem to be 
very few guidelines to lead the Tribal Council to a decision 
so generally the Council will, treat the program as the type 
of program that body feels will benefit the Tribe at the 
time the Program is under consideration or q\iestioned» 
(This can be done because duties, limits of many of the 
programs are not clearly defined c The purposes of the 
programs appear flexible and thus they are allowed to be 
considered either as community services or as business 
entities • ) 

The Business Committee often appears more interested in 
acting as a * social worker* for Tribal individual problems 
than in acting as a * business manager At other times, 
however, it appears to ignore or cjiove aside individual 
problems in favor of acting as a • manager But generally, 
I believe it accurate to say that the Business Committee 
acts in an overall balanced manner as to both its social 
services and business roles. The major problem the Business 
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Comnittee seens to have in this recard is its inconsistency 
as to \^.en to aoply which role. But perhaps it is this 
inconsistency that causes the balance and application or 
both roles in a manner that just might happen to benefit 
the Tribe as a \jhole most of the time. Perhaps this in- 
consistency of roles is the best way the Business Committee 
could OT)erato at present* At least this existing manner 
does arrear to work in a way that nllovTS Tribal, economic 
pror^rcsc (however limited it appears) and at the same time 
allov/s for creation and protection of individual and Tribal 
social values and interests* 



Governing and Business Services as Related to Tribal 
Constitution ; 

Because most Business Committee, Chairman and program duties 
and responsibilities are not separately and specifically 
defined in the Tribal Constitution nor by an adopted plan 
of government action and functions, a problem of \Aio has 
authority to act as to certain problems comes up contin- 
ually* (Examples: in hiring of Tribal personnel, signing 
of documents ^-rith independent outside operators, issuing 
of fishing permits, etc*) As a result, many governing and 
business functions may never be accomplished* It appears 
that often different Tribal officials may think soxtb action 
v;as the duty of some other official or the Business Committee 
may believe another Tribal official has the duty* Each may 
think the other is acting while in reality nothing is being 
acted on in that respect* (This also includes a problem of 
lack of communications between different officials and/or 
project managers or the Business Committee •) 

Article VI of the Tribal Constitution designates the Business 
Committee as the body that will manage economic development: 



Art* VI, Sect* (f) ... to manage all economic affairs and 

enterprises of the Tribe*.. 



Art* VI, Sect* (h) *** to appropriate available Tribal funds 

for Tribal governmental operations*** 

These provisions designate general authority and duties to 
the Business Comnittee but are not specific enough to give 
the Committee any good guidelines on how to carry out such 
powers and duties or ao to hoii much authority to allow the 
ChadrTn??": and nrorrari directors or Tribal associations set 
up as services or businesses. 




Art* VI, Sect* 



(g) 



to charter subordinate organizations 
for economic purposes**. 
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As to the Chairrnan, the problem nay not be just a failxire 
of the Constitution to define specifically those duties 
and powers. The problem may exist because the Business 
Committee has in the past allowed an exercise of certain 
powers by that position that has given rise to an implied 
power in that position to handle those matters although 
such power exercise may actually be improper. This type 
of sittiation might occur because the Chairman* s duties 
are not clearly defined in any Tribal document and the 
mere fact that a Chairman is selected seems to connote 
that such a position wovild not exist if it was not meant 
to be a powerful position. (Many past Chairmen have 
exercised this view and Committee members have failed to 
respond to the contrary.) 

Because of this type of conflict, as to who has authority 
to do what in certain governing services and in certain 
economic developnent aspects, many Tribal improvement 
projects never get off the groxind unless they happen to 
be introduced when the Business Committee meets as a group 
with the Chairman and project directors present.^. It is 
then that the Committee exercises those Constitutional 
powers defined most effectively. 

Social Service Entities and the Tribal Constitution; 

llo social service entities are defined or established hy 
the Tribal Constitution and that document does not define 
how the Tribal government can structure itself to accomp- 
lish such services. Since social services appears to be. 
one of the most used and most beneficial of services avail- 
able to Tribal members it might be of benefit to the Tribe 
if a provision authorizing the Business Committee to 
establish social services was included in the Constitutional 
grants of poT^r to that Committee. If such a provision 
was added the power over social services could conceivably 
become fully Tribal instead of BIA funded and controlled. 
(This is not a major problem for this tribe, however, since 
social services on this reservation are Tribal-BIA contracted 
and because the Tribal Council acts to authorize establish- 
ment of some social services anyway.) 



Oneida: Wisconsin 
Prei^ared by: Gerald Hill 



Introduction 

The followine: are services adrdnistered by the tribe for 
the benefit of the membership* I will seek to outline 
those services which a governing body should maintain if 
they are to be truly responsive to the needs of the people. 
These services are housing, education, police protection, 
fire protection, health services, and social services* 

The services provided by the Oneida Tribe are administered 
under less^than favorable conditions* ^or example, most 
or the services provided are through various federal, stat«, 
or local proftrans and as such often offer no security to 
the persons \Aio must perform the service* In other areas, 
i*e*, police and fire protection, and education, the trioe 
is dependent upon local county or city services* The Oneida 
community, as previously mentioned, is not geographically 
contiguous* .urthermore, it is politically bisected by 
the county line* This places some oi* the community in 
Srovm County and the rest is Outagamie County which results 
in division of like sei*vices to the community* 

The tribe has little f ormsGL communications with the county 
.^overni^ents or townships * * * 



Education 

The Oneida Tribe is keenly aware of their educational 
needs, thou^th not always in agreement as to direction* 
The elected officials have almost wanimously expressed 
a hopefulness that they would all eventually be replaced 
by college educated persons* 

The tribe has taken aggressive action to upgrade education 
in many different areas* 

There are He ads tart and Upward Bound pi'ograms which are 
participated in actively by many tribal members* The 
tribe through the Education Committee works closely with 
the foiir sdiool districts which serve the Oneida community* 
By the use of Home School Coordinators, there has-been 
improved communication with the school districts and the 
parents of Oneida children* On the college level, the 
Education Committee has helped implement the Oneida Language 
Program by coordination with another Oneida Language 
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project operating in Milwaukee \inder the auspices of the 
University of Wisconsin* Information on the arailability 
of scholarships from the SEA is dispersed through the 
Education Committee and referrals to the Great Lakes 
Inter-Tribal Education Committee* Vocational training is 
available through the Wisconsin Employment Security 
Division* An employment counselor who is also a council 
member works one day per week at the tribal office and 
processes applicants for vocational training* There is 
an Indian reporter who reports Oneida news in one of the 
local newspapers* 

There is a library in the Oneida Memorial building which 
has 3tOOO volumes* It works in cooperation with the Brown 
County Library but is operated and maintained by the tribe* 
It is available to all members of the community and has a 
large Indian section* Records and Indian Newspapers are 
available * 

Cultiarallyt there are Oneida language groups, basket makers » 
beading groups, carving classes, Oneida singing and dancing 
groups* This aspect of Oneida education is probably most 
energetically pursued throughout the reservation, though 
by no centralized group or groups. It is encouraging to 
see our tribe seek to revitalize the remaining culture 
bonds, and it is all the more impressive when one realizes 
that our tribe has been in contact with white society for 
over ^00 years and the Wisconsin Oneida in particular have 
been predominantly Christians for 150 years* 



Social Service 

Social services are administered by the tribe through 
various federal and state programs* The Conmanity Action 
Program generally oversees the other programs and is ad- 
ministered by the Vice-Chairman with the assistance of 
two community workers* The CAP also does refexrals to 
other tribally administered programs or local county 
services, e.g*, Legal Aid, Welfare, Employment* There 
are nine churches in the immediate community with varying 
degrees of other social services to the Oneida community. 

Health services are offered throtigh a program funded by 
PHS* There are regular clinic hours and a regular schedule 
of times when an R*N* is available* Different doctors 
are at the clinic on specified dat<3s ^riiich are posted 
throughout the community. It has not been possible to 
determine to what extent the clinic is successful in 
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service to the conmunity. In other words, I could not 
find out what ryircentare of the tribe nakes use of the 
clinic. Tnr.ryjiote or serious health problems are 
referred to either the Oreen Bay Free Clinic or the 
county health sorviCv«5s. . . 

Lep:al aid is poor and totally inadequate. Through Wis- 
consin Indian Lef^al Services, one attorney, just out of 
school, attor:pts to servo about ^our northern V/isconsin 
triben vid cit.ier> or tovms in which Indians live. Since 
hr hor.dlos only individual clients and exclusively crim- 
ina.T cases, the effect as a legal service to the tribe 
is z^ro. I have been unable to determine the scope of 
operations of Judicare, which I understand is supposed 
to rive loral counsel to the tribes upon request. In 
fact, I spok'* ^^th the director of Judicare who refused 
to discuss the scope of their services and told me to 
write a letter and he would answer it or, if I wanted, 
to cone to V/ausau, about 90 miles, and he would talk to 
Rf*, at which point he hunr; up on mo. My conclusion at 
this point is that the tribe is sorely in need of legal 
counsel which has been either inadequate or non-existent.... 

Employment assistance is available through the Wisconsin 
Employment Security Division. One day each week at the 
Tribal Building a representative from that department 
meets vdth tribal members seeking employment information 
or vocational training. It is extremely fortunate that 
the representative from WESD is also an elected council 
member who is extremely knowledf^eable in tribal affairs 
and the needs of the community. . . 



Housinf! and Land Assignments 

...Tribal Land assignments are administered by the Land 
Committee. People apply to the committee who passes 
their recomnendatior to the Business Committee for final 
approval. The Land Committee is distinct and separate 
in all respects - rem the OHA. There is no waiting list 
for land assir^nients. 

Housinr: on the reservation in Oneida is in short supply. 
The OHA ha'; eighty odd home sites with an additional 
twenty-five more units boimz planned. The waiting lists 
show tr.n existing needs in this area. Since land assign- 
mr-nts involve only undeveloped land, only those with the 
means of building or developing can take advantage of an 
assignment.. , 
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Conclusion 

The Oneida Tribe administers maxty services to tribal 
members* In some areas, the tribe is totally dependent, 
and in others is self-reliant to the extent of funding 
available through various federal, state or local pro- 
-ams. 

The Oneida community is totally dependent upon the two 
counties which geographically divide the tribe for fire 
and police protection, not withstanding that there are 
two Oneida deputy sheriffs, one with each county. The 
deputy sheriff I spoke to expressed a hope that the 
tribe could maintain its own police force but added 
that such a possibility would be far in the future* 

The communications with the local county and township 
governments is nominal* In several townships the Oneida 
population cou3d elect Indian representation but this 
has not occurred* The biggest reason, in my opinion, 
is that the general Oneida community is not politicized* 
Even tribal politics has only minimal involvement* This 
observation is borne out by the fact that there has r.ot 
been a quorum, seventy-five, at a semi-*axuiual meeting 
in five years with the exception of a special meeting 
the subject of idiich was dispersal of a judgment claim* 

The area of education is where most cooperative efforts 
are realized* There are four local school districts and 
the tribe through the Education Committee has actively 
participated in implementing programs on Oneida history 
and is currently attempting to implement the Oneida 
language program* The language program is also being i 
instituted for tribal members who do not attend school* 

Craft work is another area of education irtiich the tribe 
promotes with displays for sale in the Memorial building* 

Social services are administered by the tribe through 
various federal, state and local programs* These services 
are generally overseen hy the CAP but each acts fairly 
independently of the others* Welfare is available at the 
county level and employment by state agencies* There is 
an unemployment rate of about 23^t which is low for a 
Wisconsin reservation but about four times higher than 
the surrounding non-Indian communities* Health services 
are available on a clinic basis including minimal dental 
services but are administered by the tribe* 
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Housirm on the Oneida Reservation is scarce • The OHA has 
the responsibility for administration of about eighty- 
five units located in two sites • There are plans to add 
an additional tvye.ity-five units. These are always full 
and there is a vaitin^ list. These are lou-incorrre housing 
units and are maintained by the OHA. 

Lund assinnncnts are administered by the Land Committee 
and are available to tribal members who apply to the Com- 
mittee \micn malces its recommendations which are passed 
on to the Business Committee for final approval. The 
land ivhich is assigned is unimproved and therefore indi- 
viduals taking assignments must develop and make improve- 
ments at their o\m expense • 

Transportation is not a ijreat problem in Oneida because 
almost everyone has cars. Whether there will be problems 
in this area due to inflationary fuel prices cannot be 
determined now. 

All in a].l, the noverning services provided by the tribe 
are through various federal, state and local progra^ns. 
The local school districts provide the closest contact 
with tho tribal government although indirectly through 
the Education Committee. The local coixnty governments 
and tovmshipr provide police, fire aiid welfare services 
but have little formal commxinications with the tribe • 
The state and federal programs administered by the tribe 
do not provide a secure basis of operation, being oper- 
ated on the contingency of renewal of the particular 
program, i.e., funding for almost every program is on a 
yearly basis. 

The services provided by the tribe have increased for 
the past ten year's and so have the attendant growth 
nroblems inherent in administration of such services. 
The Oneida Tribe has had to meet and solve the problems 
o^ gro'.vth through trial and error but has managed to 
stay abreast in improving services to the community. 
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c. Laguna Pueblo; New Mexico 
Prepared ly: Ron Solimon 

Delineation of Tribal Activities 

There cannot be a strict delineation between the activ- 
ities that the tribal council carries on as a business 
entity as opposed to its -^"Ministration of governing 
services, Altiiough the tribe is in effect a multi-million 
dollar operation, they have not attempted to engage in 
any major business enterprises wherein the tribal council 
would uniquely act as a business entity. The conserva- 
tive attitude of the council has averted any hasty 
decisions that could have caused the trxbe to lose any 
substantial sum of money in a shaky investment. As 
indicated in earlier reports, the council is carefiil to 
understand the complexities and impact of any decisions 
they make for the benefit of tribal members. However, the 
tribal council was recently informed of the ten year life 
span of its uranium mining operations. The tribe has 
been receiving approximately two million dollars a year 
in revenua from this mining operation. Thus, yAxen the 
ten year period is coming to an end, the tribe must have 
other job providing and revenue generating business enter- 
prises well on their way or close to completion. The 
tribal council is aware of the potential problems of the 
future and is striving to plan and implement sound econ- 
omic enterprises on the reservation. Several areas have 
already been zoned as commercial and industrial parks 
with utilities already piped- in. In observing the present 
workload of tribal council a serious question appears — 
how can the present governing structure handle the 
planning and implementation of such massive economic 
development plans? Once again, the council is aware of 
the need for a business manager, but no definite effort 
has been made to consider how a business manager and 
other resource people would fit into the governing struc- 
ture of the Pueblo of Laguna. The main question focuses 
on the amount of authority and responsibility to be 
dele coated to the business manager. A business managerial 
position has been recop^nized as essential, but the poten- 
tial, conflicts have also been recognized as inevitable. 



Potential Con^lic^ Amidst Change 

The tribal council makes all the final decisions in every 
aspect of the tribal government. All the committees* 
decisions are subject to final review and approval of 
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council. Tribal bxidgets are traditionally approved 
each year by the new tribal comcils after the budget 
conndttee has offered its package. The newly elected 
tribal treasurer acts as chairman of the bud.^et com- 
mittee. Assuming a busiriess manager is hired on a 
multi-year contract, he will be the only person con- 
tinually aware of the tribe's financial situation • 
Should he act as the committee chairman? Should he 
design the tribal budget without the help of a com- 
mittee? Should the committee remain as is? These are 
some questions that need to be resolved before a 
business manager is actively sought and hired. If 
these kinds of questions are not resolved, then problems 
are bound to surface within a short tire. 



Bustness Manager^s Role as Budget CoBiiAttee Chairman 

Let's explore the first question. Tribal council dis- 
cussion up to now has designated the treasurer as the 
supervisor of the business manager. The tribal treasurer 
is an elected position not requiring accounting: expertise 
or a college degree in business administration. \^reas, 
the business manager is required to have a minimum 
concentration of course hours in accounting and a 
master's degree in business administration is preferred. 
In the past the office of Treasurer has only been filled 
once hy a person with a degree in business administration. 
The complexities and ma^^nitude of the tribe's financial 
status and undertakings dictate the need for an educated 
and experienced person to handle this elected position. 
However, the popular vote determines the person \Aio will 
fill this vital position. In light of the above facts, 
we can see the conflict that is likely to arise >Aen an 
newly elected tribal official attempts to fill his tra- 
ditional role as chairman of the budget committee and a 
business manager who is continually aware of the tribe's 
financial standing both try to run the tribe's finances 
in a most efficient way. Hence, we can see that a clear 
delineation of authority and supervision must .be estab^ 
lished before this combination is enstated. 



Independent Designing of Tribal Budget 

Should the business manager design the tribal budget 
without the help of a budget committee? If the business 
manager operated with an open line to the tribal council 
(i.e., no commimication gap), he would undoubtedly be 
able to design the tribal budget independently. However, 
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the tribal council may wish to continue the existing 
budget committee system along with traditional tribal 
council approval* The existing system is very time 
consuming and each year deters the newly elected 
council's consideration of tribal business while they 
ccnsider the proposed budget • Divesting the council 
of this process would be a major step and is likely 
to cause serious debate • 



Business Manaf^er's Role in the Budget Committee 

Should the budget committee remain as is? If the com- 
mittee remains as is, the business manager will 
necessarily have to be brought in as an integral part 
of the committee. The business manager's knowledge 
and the committee's background and experience have to 
be rieshed into an effective managerial component. 



Conclusion 

^-^rom the above analysis and discussion it should be 
ob\'?.ous that restructuring and new lines of authority 
and responsibility have to be designated prior to the 
effective use of a business manager. The same restruc- 
turing must take place in considering the offices of 
Governor and Secretary. The office of governor poses 
a substantially more difficiilt problem than the others 
in that his executive role will in some cases be 
duplicated by the business manager. A definitive 
working relationship nust be established in these areas 
before the business manager can prove his worth and 
really help the Pueblo o^" Laguna. 
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d# Pueblo of Santa Clara; New Mexico 
Prepared by: Jody N. Folnell 



Administration of Tribal Governing; Services 

Santa Clara has one large complex which was built from 
EDA funds. The complex houses the tribal council room, 
administrative offices, three headstart classrooms and 
a large recreational room. 

The administration of tribal governing services derives 
from two main offices: Community Sendees and Social 
Services, These two administrative departments are 
funded by KEW. . . 



Social Services 

The prine function of the Social Service Director is to 
arrange training sessions, coordinate the training pro- 
grams with IHS (Indian Health Service), establish and 
finalize other positions in the administrative stiructure, 
write proposals for funds from state and federal agencies, 
coordinate and organize programs concerning health, 
education, human development, rehabilitation and welfare. 

The Social Service Director administers six other branches 
under his administration: Community Health Representa- 
tive (CHR), Mental Health Representative (MHR), Alcoholic 
Counselor, Consumer Education Counselor, Social Seirvice 
Aide, and Community Arts and Crafts Programs. The six 
administrative branches are funded through sources other 
than HEW, MHR is funded by IHS, one alcoholic coimselor 
is funded by OEO and employed directly by the Northern 
Eight CAP and the other alcoholic counselor is funded and 
employed by a state agency. The social service aide is 
under contract with the BIA. The consumer education 
counselor is funded by AIPC (All Indian Pueblo Council) 
and community arts and crafts programs are f xinded by var- 
ious private foundations. 

The primary function of the MHR is to act as a liaison 
between the community and the Health Service Unit (PHS) 
and area Mental Health Branch. The MHR^s other responsi- 
bilities are: communicating with different agencies, 
acqtiiring funds, making referrals and maintaining direct 
contact with individuals and families. 
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The two alcoholic coTinsclorc have the responsibility of 
setting up educational classes on alcoholism, social and 
psycholofacal counselinf^ for alcoholics and counseling 
for the families involved. 

Presently there is no acting committee for the arts and 
Crafts progra-nis in Santa Clara. The Arts and Crafts 
Conmittce plans and establishes juvenile and adult arts 
and crafts pro^:;ra^s for the year. 

Individual, pottery enterprises ivithin the pueblo are 
pcenerally not under the control of the tribal council or 
any committee. There are no guidelines or codes regu- 
latint; tho individual enterprises , although there is a 
certain amount of re^'^ulation and control of individual 
potters by the different pottery committees which rise 
and dissipate vzith the problems* Generally, the tribal 
council will proroGf^^ate policies for the particular 
problems that arise which the Social Service Director or 
Community Service Director cannot control or solve. 

The social service aide talces care of the general vrelfare 
of the conmiuiity, talces applications for welfare assis- 
tance, encrrency assistance, or makes referrals to the 
State Welfare Offices or related agencies* The Social 
Service Aide is tho only person on the administrative 
staff who is contracted for. 

The consumer educational co\insolor*s responsibilities are 
to inform the general populace on how to avoid fraudulent 
snJ.cs and solve problems concerning fraudulent sales. 
Another fut^u^e social service position which has been 
contracted for is the safety oi'ficer, which position 
should be realized and established in November of 197^. 

The Social Service Director does not have direct control 
over IliS programs or facilities vrith the pueblo. The 
IHS in Santa Clara is not contracted for and the tribal 
covuicil does not have any stringent control over the 
services except what minimal restrictions the tribe has 
placed on the health service branch. The Santa Clara 
clinic is in operation once a ^-jeek under the direction 
o^ an intern who is selected \inder IHS policies. The 
staff consists of one doctor (intern), one nurse and 
one receptionist. The responsibilities of the staff are 
to maintain health services and upgrade the health 
standards of the tribal members. 




• 131 - 



Coinintinity Services 

The Community Service Director's responsibilities are 
to oversee the pro/^rarns and projects that Santa Clara 
has established, working directly with the community, 
state and feder^ agencies, v/riting proposals, and 
establishing; and coordinating proposed programs. The 
administrative governinf; branches binder the Community 
Service Director are: utilities, law enforcement, 
sanitation, housing, safety and, fire prevention and 
recreation. 

The Community Service Director plays a dual role in the 
supervision of his department, since he is also a 
council member. There seems to be no conflict or a 
dichotomy created bet;7een his dual roles as director 
and council member. 

The Cojnmunity Service Director has partial control over 
the sheriff *s duties and the eight police officers 
employed by the tribe. The Community Service Director 
checks their time sheets, accepts by-weekly reports and 
is responsible for some of the actions of the eight 
officers and sheriff, although the tribal council has 
retained full control of the eight officers, sheriff 
and chief of police (v/ho is also a council member). 
The relationship of the Community Service Director and 
the tribal council concerning the law enforcement branch 
seems to be a workable and viable relationship since 
there is no breaking point as to which department should 
carry the fiill responsibilities of the law enforcement 
branch. The tribal council handles all the rising 
issues id.th the law enforcement service if the Community 
Service Director mismanages or becomes unproficient in 
his duties. 

The acting chief of police and the Community Service 
Director have the responsibility oi* communicating and 
maintaining friendly relations ^^ith the state and federal 
law enforcement agencies, along vath maintaining a stable 
organizational law enforcement service. 

Law enforcement codes are in the process of being written. 
The code will authorize the sheriff, eight police offi- 
cers, (Indian police) the authority to make house arrests, 
search and seize unlavrful items and maintain law and 
order ;d.thin the interior and exterior boundaries of the 
reservation. The laA-j* enforcement code will extend to 
the state and municipal officers the right to enter the 
reservation and malce arrests. 
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The tribal government employs four rangers for the upkeep 
of the forest recreation area and the collection of fees 
from camp^^rs, hunters, fishermen and picnickers. The 
maintenance funds for the recreation areas are subsidized 
by the BIA, The BIA fvinds are used for maintenance, 
resurfacing of roads, buildinr: of spillways, forestry 
and soil conservation. The remaining portion of f\inds 
for the upkeep of the recreational area is subsidized by 
tribal funds,' The recreational branch is under the con- 
trol of the Community Services, vdth the tribal council 
determining all the basic problems. All fvinds received 
from the recreational area is returned into the tribal 
fvinds. The funds are used to pay salaries, maintenance 
of utilities, maintenance of the recreational area and 
the purchasing of small items needed by the tribe. 

The sanitation department's responsibilities are to main- 
tain the sevrer and water lines and maintain home utilities. 
Under the conditions of the proposal with PHS, the tribal 
rovincil handles the minor problems and PHS takes the 
responsibility of solving the major problems. The Com- 
munity Social Director impliedly controls the sanitation 
and utility department. 

The Social Service Director and Community Service Director 
and their staffs are directly under the control of the 
tribal co^incil. The tribal council finalizes all hiring 
and firing, promulgates personnel policies, supervises 
the staffs and directors, supervises the conditions placed 
on the tv70 departments by the funding agencies and deter- 
mines the finality of proposals and contracts. 



Tribal Governing Services v. Business Entities 

There is no outward conflict with the business entities 
and the social service governing branch since there are 
no stereotyped business entities per se that the tribe 
maintains or has established. The tribal council has 
complete control of the businesses that have been estab- 
lished. 



Tribal Constitution 

The constitution of Santa Clara does not authorize the 
establishment of social service entities, although under 
Article IV, section 1, sub-section V, the constitution 
indirectly authorizes the tribe to enact ordinances and 
resolutions 'for the protection of the welfare of the 
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pueblo and i'or the execution of all other powers vested 
in the pueblo and for the execution of all other powers 
vested in the* pueblo by existinn law* • The tribal 
council has in the past ojid in the present prormilgated 
ordinances and resolutions for the establishment of the 
different social services and the development of any- 
business entities* The revising of the constitution to 
authorize the establishment and the delegation of authority 
to these services nay cive the goven^.mental structure and 
the different departnents under the tribal government 
stability in administering and governing their programs* 

The tribal administration and tribal government * could 
de finite?. y benefit from the acquisition of a manager and 
the use of a counselor for business purposes and acquiring 
the skills and techniqvies of managing a business enter- 
prise* At the present the tribal administration is in 
the early starves of development and a need for refinement 
in their administration and personnel policies is not a 
necessity; but ;dth all the comprehensive planning for 
prof]xans and projects the need for refinement in their 
policies and constitution will be a necessity* 

The alleviation of future problems and issues could be 
solved for the present and the future if positive actions 
are taken* 



e. Cherokee Nation: Wisconsin 

Prepared by: David J* Ricketts-Kingfisher 



Administration of Governing Services 

Since the business entity of the tribe revolves around 
the various vehicles \ised to finance them it is fairly 
easy to look at the structures that are services rather 
than economic development* Even though the tribe is 
structured this way, the departnents report to the 
business manager and their relationship is much more 
legally defined* As i^dth economic development, I think 
it is best to look at some of the programs separately 
to see how they perform* 



Tribal V/ork Kxrorience Program (T/TEP) 

The Tribal VJork ^.xperience Projjran had its beginnin^^ 
;/ith the Cherokee Nation in January of 1972. TWEP is 
a. federal prograjn under contract to the Cherokee Tribe 
from the BIA. At the present time there are only four 
tribes idithin the United States vihich have a TWEP Pro- 
pram, The Tl'/EP Pro,<jram has as its objective the removal 
of the vunemployed- employable heads of households from 
r:cneral assistance, vrhich is most commonly referred to 
as welfare. For the month of July this year the program 
had a caseload of seventy-nine TWEP participants, 
affecting sone four hundred persons in those families. 
The TW^T Program is administered by three staff members 
covering a normal load of five counties. The TITEP Pro- 
gram is meeting a definite need within the Cherokee 
Nation. 



Cherokee Bilin^al Education Program 

The Cherokee Bilingual Education Program is designed to 
meet the need of children who have limited English 
speaking ability and come from environments where the 
dominant language is one other than English. It is 
intended that children participating in this program 
id.ll develop f^reater competence in their dominant language 
and profit from increased educational opportunity. This 
program also provides the reverse which, it will be 
admitted, is less important but does allow dummies like 
me to learn a little of the language of our ancestors. 



Cherokee IJation Arts and Crafts 

This program is funded by a contract to the tribe from 
the 3IA. The goal of the program is to provide training 
to Cherokee adults who vrant to supplement their income 
\Tith arts and crafts. They arc sold through the tribe 
and all profits are returned to the people. This would 
be one of those that share a dual role of providing a 
service and economic development. 



Land Mana-^ement 

Another of the programs that serves in this dual capacit.y 

would be land management. This provides a service in that 

land is leased to Cherokees who would otherwise not be 

* able to get it while money is raised for the tribe to buy 

more land. 
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r;T;nlo:,T:cnt Assistance Sorvices 

Contracted to the trite throu-^h the DIA, it provides for 
employment asGictancc in thirteen llortheast Oklahoma 
counties. Training; available includes: nurcing, beau- 
tician and secretarial training; accounting and general 
business; food services, and building construction 
technolof^y, and provides employment assistance through- 
out the state and in eight cities across the nation. 



CHR Pro<yran 

The Cherokee Nation CHR Profjram has [rco\m over a five 
year period, from a staff of five employees to twenty-six 
field workers, a Director, a Coordinator, a Secretary 
and two field supervisors. The goals of the CHR Program 
are to educate our people to a more sanitary and healthful 
livinp; standard. This is done by classes given throughout 
the area and by individual help in the home on everything 
from preparing meals to the changinr^ of bandages. 



Community Adult rducation Prof^ram 

^'undinf; for this brand-new department comes from HEW. 
The total project has three phases to provide for the 
educational development, skills and experiences necessary 
for meeting the issues facing the Cherokee people today. 

Phase I of the project provides for training a selected 
and/or elected group of Indian leaders in the skills and 
techjiiques of community organization, group process, 
problem solving, needs assessment, communication and 
inter-rrroup relations so as to improve the educational 
and employment opportunities of the community. 

Phase II provides for the establishment of fifteen centers 
as central meeting places for use by the committees for 
community functions and tribal sponsored organizations 
and programs. 

Phase III of the project is to establish education classes 
for adults in the community/ center. The success or fail- 
tire of this part is in the hands of the leaders and 
mcnborn of oach community. They are to implement, continue 
and evaluate their o\m programs and report the results. 
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Cherokee Nation Secoirity Force 

The Cherokee Nation Security Force is a brand-new pro- 
gram funded through LEAA# The force is composed of 
four officers Mho patrol the properties that the Cher- 
okee Nation has an interest in. They are deputized 
by the county and in reality simply serre as deputy 
sheriffs that look only after tribal property. 



Conclusions 

Most of the administered sex^ces are well defined 
within the Nation. There is room, though, for consid^ 
erabLe improvement. For example, communication between 
the various departments is horrible and it was only- 
last month that for the first time they all got together. 
Some were even unaware of the services provided by the 
tribe. Secondly, there needs to be one person tAo is 
thoroughly knowledgeable with all the programs not only 
of the tribe but of tiie BIA as well. This person should 
be accessible to the tribal members directly so that 
they can solve their problems qiiickly and not sit in 
offices for hours. 



2. Commentary 



All Irxiian tribal governments do, to varying degrees, exercise 
municipal powers of self-government on a level comparable to municipalities 
under the state systems. Indeed, in certain instances, as we saw illus- 
trated in the reports, a tribe can be more accurately compared to a state 
government because of the scope of self-governing powers which can be 
exercised by the tribes as independent political entities even thoiJgh in 
most cases they are not actually implemented. This logically follows from 
the principle of federal law which holds that state governments only have 
as much authority over Indian resei*vations as the U* S. Congress specif- 
ically and expressly confers upon those state governments ♦ If Congress 
does not confer this authority upon state governments, Indian tribes would 
exist entirely outside the scope of state governing authority as independent 
political units tinder the federal s^te^.{ / 
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Of course t Congress has acted to confer this authority upon the 
states, in some instances along purely geographic lines by conferring 
jurisdictional authority upon specific states to be exercised on desig* 
nated Indian reservaticms* (P* L« 280 is the best example of this process* 
Under P. L. 280 Congress in effect told five of the states *that they had 
complete civil and criminal jurisdiction over all reservations vithin 
their boundaries. And as to the rest of the states, they had the option 
of asstzming this jurisdiction by amending any constitutional or enabling 
act to state disclaimers of jurisdiction over Indian country*) Or Congress 
has conferred jurisdiction upon all state governments in specific subject 
matter areas. For example, xmder the federal liquor laMS Indian tribes 
can only authorize the sale and distribution of liquor if their own regu-* 
lations are consistent with state regulations* This does not mean that 
Indian tribes have to secure a license from the state but simply have to 
see that their regulatory definitions are consistent with the state law* 

Before leaving this question of the political status of Indifin 
tribal groups as defined by the range of governing services >*iich we see 
them exercising, it may be of interest to the reader to make z*eference 
to a significant report by the federal government which was recently 
printed and released by the National Congress of American Indians (NCAI)« 
The report is entitled "A Stvdy of Federal Indian Domestic Assistance 
Programs" (FIDAP)* The study was conducted by the National Council on 
Indian Opportunities (NCIO) and the report was originallj' released in 
February of 197^. As explained in the introduction to the report: 

The NCIO initiated an effort to collect data on the 
extent of participation by federally recognized tribes 
in federal domestic assistance programs (Project FIDAP) 
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aixi to record the scope, level of funding, time frawe, 
and experiences in competing for federal dollars. At 
the same time, NCIO wanted to identify potential pro- 
grams of interest and applicability for tribes and to 
generate ideas for improving the federal delivery 
system. It was contemplated that the results of this 
inventory would be used to assist in assessing and 
measuring the impact of these programs in meeting the 
needs of Indian people. 

The FIDAP inventory did not cover services in assistance provided 
by the BIA and the Indian Health Service since it was felt that this 
kind of data was already readily available from those agencies* Several 
of the items listed under their heading of "Summary Findings" are 
extremely significant and particizlarly relevant to the questions which 
we have just been considering. 

1. There are basic misunderstandings, inaccurate 
information, and lack of awareness and knowledge on 
the political statixs of federally recognized Indian 
tribes in respect to U. S. federal government-Indian 
tribe treaty relationships, tribal status as units 
of government, and tribal status in respect to an 
0MB exclusion from A-95 requirements for state clear- 
ances on federal grants, all of ^ich prejixiice and 
COTistrain federally recognized triLas in competing 
for federal assistance program dollars. 

2. While all tribes technically enjoy increasing 
opportunities to compete, certain tribes eqtiipped 
with capable technical staff and financial resources 
are more successful in meeting basic requirements 
for programs of federal assistar.ce ... 

4. While there are only forty-six specific instances 
of statutory or administrative exclusions to or con- 
straints on Indian tribes to participate in some six 
hundred potentially useful federal assistance pro- 
grams, in practice there are many harriers lAich 
Indian tribes must surmount to successfully compete 
on an equitable basis with other units of government 
for federal assistance dollars. . . 



ERLC 



- 139 - 



6# Only seventy-eight domestic assistance programs 
(133t) from a potential imiverse of six hundred are 
presently being utilized by federally recognized 
Indian tribes. Of the seventy-eight programs in 
^rtiich Indian tribes are participating, only thirty- 
nine of these programs (503^) were utilized by more 
than one tribe* 

?• There is no organized, positive, affirmative 
action by the federal establishment effort to create 
an awareness of potential and to generate extensive 
utilization of available federal domestic assistance 
programs to improve tribal economic and social status* 

8» There is no basic reference tool designed for use 
by Indian tribes to help them in targeting in on 
potentially useful federal domestic assistance pro- 
grams and equip them to sxiccessfully compete for 
these domestic dollars* 

9» At this point, most of the federal assistance 
delivered to tribes is general welfare in nature and 
improves the tribal life support base but does very 
little to improve the econuaic status and well-being 
of the tribe as a government unit* 



We refer the reader who may be interested in obtaining a copy 
of the FIDAP Report from HCAI to the appendix of this report idiich 
will incltxle a complete listing with mailing addresses, etc* Obvi- 
ously, this qtxestion of the administration of governing services ty 
Indian tribal governments is one wherein we have only scratched the 
surface* There is much that remains to be done in terms of providing 
assistance to tribes in order that they might upgrade the efficiency of 
their own administration and the quality of the services which are 
delivered* 



Ju3t as importantly, a detailed and systematic study needs to be 
done to docvtment the legal basis for tribal authority in this total area* 
While one may speak of tribal self-determination, self-government or 




ERIC 



- 140 . 



sovereignty, the reality of such theoretical considerations necessarily 
brings us right hack to the administration of governing services of 
tribal governments. Indian tribal governments are sovereign in theory 
only if they do not actually exercise these kinds of governing powers* 
Fortunately, nB in the Indian community have reason for optimism since 
roost tribal government leaders, as reported by our researchers, are very 
aware of the dimensions and critical natiire of these problems. Indian 
tribes must be free to proceed at their own pace in taking on these kinds 
of responsibilities. Local leaders know best whether or not they have 
the resources and personnel to take these responsibilities on and whether 
or not their own people are prepared for their tribal government to 
exercise these kinds of powers. In this sense, Indian tribal people are 
conservative by nature and certainly they have every right to assure 
themselves that what might be an expanded role for their own tribal gov- 
ernment is not assumed at the expense of their own unique culture and 
tradition . 

Before leaving this question, we should note briefly that the 
suggestion made in the introductory memorandum to the students on this 
issue of tril- al governing services that the dual role of the Indian 
tribal government as developer of business interests and administrator 
of governing services mxf,ht pose-^bly present serious conflict of interest 
problems was answered in the negative by those student reports addressing 
the issue • Apparently, a potential conflict remains but there is no 
evidence that this has or will become a serious problem for tribal govern- 
ments. 
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K. Relationship of Tribal Governmental Structure to BIA 

It will come as no surprise to those familiar with the history of 
Indian affairs that federal officials today continue to exercise a great 
deal or influence at the local level on tribal governments. Historically 
the Bureau of Indian Affairs has had an all-encompassing role on Indian 
reservations which dates back to the time when most of these reservations 
were established. The "Indian Agent" as the representative of the fed- 
eral t^overnment toward a conquered people was truly colonial in the worst 
sense of the term. Even in recent times, the local BIA "Superintendent" 
exercised authority which was not that different from that vrtiich was 
assumed by his predecessors. As the legislative history of the 193^ 
Indian Reorganization Act makes abundantly clear, the lack of guidelines 
to determine the nature of the relationship between the federal govern- 
ment and the local Indian tribe and the virtually unconf ined authority 
vested in representatives of the federal government created a situation 
which cried out for reform. 

Of course, those evils such as were pointed out in the 1930 
Merriam Report were just the things which Congress was attempting to 
remedy by enactment of the I.R.A. It is clear as a matter of federal 
law that the Indian Reorganization Act does not purport to confer a 
right of self-government upon local Indian tribes as these "sovereign" 
Indian tribes possessed an inherent right of self-government which has 
been recognized under federal law since the establishment of the United 
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States Government itself. The I.R.A., then, was merely to suggest a 
mechanism by which this power of self-government could be exercised, 
i#e», a representative form of constitutional government. In general, 
Indian tribes have come a long way from the days of the Indian Reorgan- 
ization Act and, as we have seen up to this stage in our report, Indian 
tribes as a whole are moving in the direction of fuller self-government 
in every sense of the word. 

Our purpose in asking the Indian law student researchers to focus 
on the present status of the relationship between the participating 
tribal ^'^vernment and the local 3IA structure was an attempt to gain a 
concrete idea of the respective roles of the tribal government and the 
BIA structure. We felt that an evaluation of the institutions of Indian 
tribal government would not be complete without reference to the BIA 
structure. Naturally, the question that comes to mind is whether or not 
the existing BIA structure is a help or a hindrance to Indian tribes as 
they move in the direction cf fuller self-government. As we suspected, 
there are no easy answers to such complicated questions, but the student 
reports on this issue, even though in survey fashion, can certainly be 
seen as a step in the right direction toward providing or coming up 
with the ansT^r* 

As we noted in our memorandum to the students on this issue, a 
recent phenomenum and significant element of the BIA tribal relationship 
is the process of "contracting". As noted in earlier sections of this 
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report, contracting is simply a process by which the Indian tribal 
government assimies responsibility for administering the kinds ol' ser- 
vices presently or traditionally administered by the BIA structure • 
llo one familiar with Indian affairs seriously doubts the wisdom of the 
idea, but there are many legitimate questions concerning the implementa- 
tion of this process • However, it was not our purpose to perform a 
C(^prehensive evaluation of "contracting" as that process is now being 
effected on Indian reservations and, as we note later in this report, 
we sincerely hope that the appropriate organizations like NCAI can 
direct their efforts to come up with this kind of needed evaluation. 

Vfe did, however, ask our student researchers to make some pre- 
liminary observations on how contracting was working on their respective 
reservations. Since contracting has only begun to be implemented by the 
BIA and thus is not a fiill scale operation cn even the majority of 
Indian reservations, we ^ked the students also to examine the relation- 
ship between the Bureau and the tribal government as structured along 
the more traditional lines. By traditional structure we mean the BIA 
performing a range of governmental services on the reservation more or 
less independently of the tribal government. From this point of view, 
a relevant question would seem to be "just what is or ought to be the 
input of the local tribal government as the services are carried out?" 
For example, the federal government does not operate comparable programs 
at the state level without input from the state government. 
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The following memorandum addressed to the students on the issue 
of the relationship of tribal governmental structures to the BIA should 
Five the reader a more detailed idea of the directions given to student 
researchers on this issue. 

TO: Student Researchers - Tribal Government Assessment 
Prof^ram 

'^ROM: Alan Parker 



RK: Relationship of Tribal Governmental Structure to BIA 



At lea^t on the surface one could characterize the role of 
the BIA on the reservation as one of change. As this 
question was discussed at our training session in June, it 
was clear that the contracting of government services by 
the BIA to tribes must be viewed as a major development in 
the area of tribal sovereignty. Many questions legitimately 
come to min*.: as we attempt to focus on how the role of the 
BIA is affected by contracting arrangements. In addition, 
it is clear from your reports to date that on many reserva- 
tions * contracting* is not yet a reality and so we must be 
concerned with the nature of the BIA*s role in the more 
traditional context. 

A logical approach to this area would suggest a three stage 
inquiry: 

1. What is the definition and scope of the BIA*s present 
role? 

2. How do BIA reservation-based operations and policy 
inter-relate with the role and function of the tribal 
government? 

3» What future directions are seen hy tribal and federal 
officials in the development of their respective roles? 
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In rcsponso to the first question I wotdd like a listing 
of BIA proTTons adninistcrcd on the reservations along 
vdth a brief description of the scope of their operations, 
i.e., budget, staffinf;, etc. Hopefully this information, 
will be available through the agency office in the form 
of annual renorts or other BIA data. If this is the case, 
please supplement copies of the same with your own com- 
mentary or observations. If such documentation is not 
available, rely on your o;^ sources and briefly summarise 
the information available. 

The second question will depend to a large degree on 
yoiu* ability to descriptively synthesize. It might be 
hclpfxxl to first take those areas of operation which have 
not been the subject of contracting and describe vrtiether 
the tribal government is involved and to what extent, 
i.e., whether it is simply a matter of the councjl being 
briefed periodically by the superintendent or other 
officia3.s or whether the coiincil affects the actual 
decision making in this area. 

With regard to those areas that are the subject of con- 
tracting arrangements, please identify and if possible 
send copies of the relevant contracts. Briefly describe 
hou contracting has changed or not changed the actual 
operation of the programs. Also, define how the admin- 
istration and management of the contracted service relate 
to the tribal governing structure, i.e., are there 
ccrmittees of the tribal council responsible for super- 
vision of the operation or is the central tribal admin- 
is tr^ *,ion one x^hich runs all such programs. I realize 
some of you have already submitted some of this informa- 
tion and if so please reference which of your earlier 
reports discussed the question. Do you feel that 
contracts nr has been truly worthwhile as an extension 
of the tribe ^s self-governing powers or simply a head- 
ache for the tribe vrLth little substantive improvement 
in the role of the tribal government? 

You will recall the discussion at our training session 
with Mr. Butler, former BIA deputy commissioner, regarding 
contracting problems. A recurring problem apparently is 
the lack of a budget allov/ance by the BIA for tribal 
administrative backup to run the contracted programs. 
Thus, the contracted funds do not completely meet the 
tribes* actual costs in administerin;j the program. The 
BIA response has been that under federal contracting 
regulations they cannot ftind an administrative backup 
cost for services which would duplicate that which they 
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rLlroody have and naintain at tho ar<5a office level for 
non-cont^actinf; triter-. Ir> this a nroblon or obstacle 
to contracting on your r^rorvation and what alternatives 
do you foroGoo? Obviously, if there are no viable alter- 
natives, the 3IA should soek a chan::e or exception to 
contractinr: rearJ'^tions to allow thcFi to contract for the 
full costs of ov I services, 

Trnba*^ Co-,r>tl r tions 

The nn..ior "".ribal constitutional problem in this area 
traditionally is seen as the continuin?^ existence of 
virtually unlinited discretionary pOTer held bj'-^the 
Secretary of the Interior to revievr and approve tribal 
council actions. (That i?, in addition to his more 
narrovrly construed trust dut?.es,) The standard IRA 
tribal constitution and even non-IRA ones which follow 
this pattern routinely provide for a variety of tribal 
council actions and exercise of po^rs to be submitted 
to the Secretary for his review and approval. Without 
Lhis approval, the tribal council action is null and 
void. 

Discuss how this process works on your reservation, i.e., 
do you have such a constitutional provision and, if so, 
how is it actually implemented and what observations, 
conclusions or recommendations would you draw? Describe 
ai^y other tribal constitutional provision relating to 
the BIA-tribal relationship and discuss whether they arft 
seen as a help or hindrance. Point out where you might 
recommend change. 

1. Student Reports 



The follovjing five student reports attempt to address the issues 
raised in the memorandum on tho issues of BIA structures and the tribal 
governmental structure. I am sure that the reader will agree that the 
students* comments are extremely interesting and, in some cases, con- 
tain invaluable insi?:hts. 




a* Pueblo of Santa Clara; Hew Mexico 
Prepared by: Jody N. Folwell 



BlA's Present Role 



The 3lA's present role in Santa Clara and to its members 
is that 0^ a fri^rdian, a ^aardian T-dth minimum restric- 
tions. Trior to 195^, 3IA had complete control of all 
services: education, maintenance of utilities, soil 
oonsorvvation, enf^ineerini;, financing, social services, 
judicial, prevention and enforcement services, plant 
manarcment, branch of forestry, and cxtenroon services 
(af;riculture) • The tribal council has not contracted 
id.th the Biu'eau for any of the sen/ices listed above. 
The only contracts that have been made with the Bureau 
are land leases and social services. 

The BIA has an almcct tyrannical control over the educa- 
tional pro,rTams and educational facilities on the reser- 
vation. The tribal council has minimal control over the 
educational institutions through the school board and 
throup:h the supervision of proposals made by the BIA. 
The school board was initiated under the efforts of the 
council. The establishment of the school board and 
enforcement of the school board policies are made by the 
BIA. The school board serves as an advisory committee 
and acquires funds for the more mundane needs of the 
school. 

The goy^^rment Day School is staffed vdth one principal, 
five instructors, five teacher aides, one janitor and 
three maintenance men. The curriculum and the hiring 
and firing policies of the staff are prepared and 
enforced by the Bureau. The budget and proposals are 
not available through the BIA or tribal offices. 

The BIA is presently leasing two acres of land from 
Santa Clara. The compound and other installations on 
the leased land were constructed by BIA funds and will 
revert to the tribe upon the expiration date of the 
contract, (contract is not available) 

The only service contracted for with the BIA is for 
social cervices. Reference to the responsibilities and 
duties of the social service aide is included under the 
governing services, (contract for social service aide 
is enclosed) 
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Tho 3TA wOrviccs listed above arc not under the direct 
control o^ the tribal council. The 3IA services: soil 
conservation, ennin^^oring, financinf^, judicial, preven- 
tion and enforcement services, plant nana'^enent, branch 
of forestry and extension services, are only indirectly 
controlled by the tribal co\incil. Under these particular 
3IA services the tribal council is only informed of the 
LrWeau's actions. Tho Bureau never requests or assents 
to decisional policies from the tribal council. 

^' nture Direction of the Triba] and ^ederal Officials in 
the Devolopmont of Their V.espective Roles 



The tribal council of Santa Clara is at the present form- 
ulating: now decisiona] policies re^iarding 3IA services. 
Plans are bein^ made by tho council to contract with the 
Bureau for 'educational facilities ar.d the acquisition of 
supervisory rights over the educational programs, pro- 
posals, curriculum, and the hirinc and firing of the 
educational staff. All other branch sei^ices rendered 
by the BIA i-nll also be coordinated by the council in the 
future . 

Federal officials seen to be in a^^rcenent as to the new 
stand that Santa Clara has or is trying to maintain with 
the coox'dination of services. 



Tribal Constitution 



The Santa Clara Constitution under Article IV, section 1, 
subsection IV, nivcs the folloxri.nf^ authorization to the 
Secretary of Interior 'to advise the Secretary of the 
Interior i-rlth ronard to all approriation estimates or 
federal projects for the benefit of the pueblo prior to 
submission of such estimates to the Bureau of the Budget 
and to Conf^ress.' The tribal council in their constitu- 
tion as stated have not niven the Secretary of Interior 
tho exclusive jurisdiction over their actions and exer- 
cises of power over tribal matters r^enerally found in most 
I'**-A constitutions. The only power granted to the Secretary 
of Inferior is the promise of advising the Secretary for 
estinatcd appropriations and for federal projects needed 
for the stable operation of the governmental structure. 

Each fiscal year the tribal government sends their finan- 
cial status and priorities to the Secretary of Interior or 
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his aide-de-camp* Resoluticns and ordinances passed by 
the tribal council are not sent to the Secretary of the 
Interior for his approval* The tribal coimcil at this 
time feels that Secretarial approval is not needed for 
their actions to be valid. Whether the refusal or neglect 
to ask for Secretarial approval is a detriment as to the 
validity or nullity of their actions is a matter taken 
very lightly by the tribal council. 



BIA Services 

Education 
Utilities 

Social Conservation 
Engineering 
Financing 
Social Services 

Judicial t Prevention and Enforcement Services 

Plant Management 

Branch of !''orestry 

Extension Services (agriculture) 



b. Papago; Arizona 

Prepared by: Hilda Manuel 



The Papago agency of the Bxireau of Indian Affairs is 
located in Sells, the largest village on the main reser- 
vation. There are about 100 employees working with the 
Bureau of Indian Affairs. One of the goals of the agency 
is to reduce the number of Bureau employees within the 
agency, as the Tribe becomes 'self -determining*. 

The agency, which prides itself for being nothing more 
than a resource component of the Tribe, giving advice, 
consists of departments of administration, education, 
social services, employment assistance, law and order, 
range conservation and development, roads and real 
property management. 

Briefly, and accoi^ng to the present superintendent, 
Joseph Lucero, the main objective of the Bureau is self- 
determination for the Papago Tribe. Self-determination 
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to ?!r. Lucoro n^cms a point where tho Tribo tako over 

the B^ircau^n responsibilities and functions* Mr. Lucero 
complin'^nts hjnself by tho fact that in five and a half 
years of «:orvice he has been before the Papa/jo Council 
fourteen tines, and only when asked. 

Prof^raTis administered by the Bureau are run by the Bureau 
nnployoes who periodically report to the elected officials 
th^ statvn thr nronraj^n. Probably tho most controversial 
nrorjraii at this tira involves the ranr;e development program. 
The 3^ire?.u submitted in fiscal year 71 a request for 
$ 3.^01,7^»'7.00. The money requested was to be used to 
develop a Ion.-; ran,^e and future pror:rajn for severe drought 
conditions* Conrrresr appropriated $2,037,000.00 and the 
^^.irea'J r)lunf:ed into their development plan* The plan con- 
r/!stod of constructing charcos which would hold rain water 
for tho cattle. Of course, there being no rain of any 
substantial anount, the charcos have remained dry* 

By the sane token, the cattlemen disapproved of the way 
the charcos vrcre boin^ constructed* The charcos are deep 
:n.th hir^h slopes all around. This would mean that cattlft 
in already vreakcned condition v/ould not be able to climb 
tho stcen slopes. As an example, cattle were having diffi- 
culty clinbin;: out a.ftcr v;atering. The cattlemen had asked 
for charcos constructed in a slir:htly flat manner, so the 
cattle \rould not need to climb any slopes. The Bureau 
responded by sayinrr that the typo of charco built was de- 
s^TTicd to holH uater after evaporation, and was a better 

charco. The Bureau estimates it has spent one million dol- 
lars on 100 or more charcos of this type. At the same time, 
there being no rain, the forage and vegetation has been 
scarce, ^'"very year the cattlemen are faced with dying 
cattle, ^very year the Bureau blames the Tribe for allovr- 
ing the cattlonen to overstock the rangeland. However, 
the Bureau ends up buying emergency feed \u.th the appropri- 
ation given for the development of a range program. The 
cattle:^en arc led to bnlieve that there is a special emer- 
gency drought fund especially for buying the feed* What 
they don*t know is that the money is coming out of the funds 
apnropriatcd for a special program. The drawback with the 
deception is that the Tribe is beginning to prepare a pro- 
posal for fimds for a range njid forage development plan 
and Congress i/ill ask about the original appropriation of 
$2,037,000.00. 

The other program which the Bureau prides itself \d.th is 
the construction of roads. The budget request for road 
construction was ^15,962.00. Congress funded $6,500,000.00. 
The program consists of grading and paving roads, usually 
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school routes • In addition, all the streets in Sells 
will be paved. The Bureau has spent most of the appropri- 
ation for IIB or more niles. 

There is also the employment assistance program, i^hich in 
essence continues the relocation prorrram of the fifties • 
Most of the applicants are sent to nearby cities for train- 
inr and job placement. 

The social services program orerates like the state welfare 
pronram. It ^ives assistance to people who cannot work, 
single women with illcrcitimate children, elderly people, 
etc. Certain aspects of the social services program have 
been contracted to the Tribp, *^or example, the Tribal 
Work Experience Pro,rTam, TIV?:P, TWEP workers receive sal- 
aries comparable to their TOrk, TWEP workers work at jobs 
which require temporary status. In other words, TWEP 
iTorkers end up with jobs which are menial and temporary* 
The program for the elderly has been likewise contracted 
to the Tribe, This program provides recreation and encour- 
arenent for the elderly to piu-sue any skills they may have* 
The proc-^an is adjninistered by the Executive Health Com- 
mittee, The 3^HC is presently negotiating with the state 
welfare for funds to build a homo for the elderly on the 
reservation. 

The Tribe has contracted the education department of the 
Bureau, The contract calls for administration which 
involves evaluating and determinjjig the financial needs of 
potential students. Applications are reviewed by the 
Papa^o Education Committee, The committee also screens 
the prospective student and then recommends to the educa- 
tion coordinator its findings. The coordinator proceeds 
with the recommended request by sending the application 
to the sup<>rintendent , who signs the request* The appli- 
cation is then sent to the area office for approval* 

The Bureau does maintain and operate three schools on the 
reservation. Congress just recently appropriated 
$^,500,000,00 for the completion of phase II of the Santa 
Rosa Day Boarding School, An additional 10 million has 
been requested for the construction oi a new school at 
San 3 iron. 

The Bizreau also operates a law and order department by 
providin^r salaries ^or ten officers, a criminal investigator, 
and facili^icc for housing the prisoners. The prison 
facilities arc grossly inadeqxzate and a health hazard, 
Tho Tribe provides the funds for an additional ten officers, 
staff and equipment, A contrax^t is being drawn un which 
iri.ll turn the law and order department to the Tribe* The 
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Tribe Tdll not assume respor.sibilitj'' lanless the Bureau 
arrees to continue funding the operating and maintenance 
costs. The Bureau, on the other hand, insists that mining 
i'^cone in 1976 Tiill be enough to support all Tribal pro- 
rrams, including the law and order department. 

The administration ar.d mana^ment of the contracted pro- 
f^ans aro under the Papap;o Council* That is, the particu- 
lar nro::rar: contracted has an appointed committee "vdiich 
reports tc the reneral Papa^^o Council, Members of these 
conmittces ?xe usually the councilmen themselves, although 
other people are included. These committees supervise and 
are responsible for the programs to the extent allowed by 
the Papap:o Council, 

The programs contracted by the Tribe have had their share 
of problems. Basically, the problem is one of lack of 
funds to support tJie programs. At the present time, the 
Bureau is pushing the Tribe to contract all the Bureau 
nrograms. The present income and revenue would not sustain 
the expenditures of the programs. As I talked with the 
superintendent I not the feeling that perhaps this was a 
plan by the Bureau to sabotage the Tribe's efforts at « self- 
determination * , The superintendent was the first to agree 
that the Tribe lacked expertise, sophistication and revenue 
to administer the total Bureau departments, yet he was ready 
to turn over the responsibility to the Tribe, Obviously 
the only viable alternative is to negotiate with the Bureau 
to contract xrith the Tribe only when the contract will con- 
tinue to support that particular program by providing the 
necessary operating funds. 

Tribal Constitution 

The tribal constitution does provide for secretarial review 
a*:d approval • As I observed, the process in practice means 
the superintendent signs the resolution or ordinance. The 
only real problem involved the approval of the Tribal budget* 
The ruperintendent was quite upset with the Papago Council 
for not approving: the proposed budget when expected. This 
is the budi^et that is covered by the trust monies. Reading 
through the resolutions, I found several which had not been 
signed b^;- the superintendent. Whether they were null and 
void was not clear, since they were being enforced by the 
Papago Council. 

The other areas giving the Secretary discretionary review 
power are typical of the IRA constitutions. Of greatest 
concern with the Papago Council and elected officials is 
the right to hire legal counsel. One councilman remarked 
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to me how he would like to hire counsel without the Sacre* 
tary's approvinc their choice* This feeling resulted from 
the problems encountered with the former tribal attorney. 

In actual practice there seems to be no review hy the Sec- 
retary, at least with matters concerning minor problems. 
There is the formality of having the superintendent sign 
all documents coming from the Papago Council. Of course t 
I would recommend no secretarial review or approval power 
at all. The whole point of the Indian Reorganization Act 
was to strengthen tribal sovereign powers, not hinder them* 



c. Lajguna PueKLo: Naif Mexico 
Rrepared by: Ron Solimon 



Definition and Scope of BIA's Present Role 

It is difficult to define and identify the exact role of 
the BIA on the Pueblo of Laguna Reservation. Perhaps the 
BIA has more strings attached to the tribal governing 
structure than are evident in an eight week intensive 
study. The strings attached to the tribal government are 
not very evident in the day-to-day independent action of 
the tribal government. Secretarial approval of some of 
coTincil's major decisions and agreements with outside 
entities is the most evident of any strings, and, as 
indicated earlier, there isn«t an overt hue and cry for 
the deletions of • secretarial approval clauses • from the 
Laguna Constitution by the tribal council. The only 
overt hue and cry has come from the tribe •s outside 
resource people who are not aware of the tribal goveni- 
mentis silent political tactics, ^or instance, $800,000 
in back royalties has been awaited to the Pueblo of Lagtma 
from the Anaconda Mining Company. The agreement between 
Anaconda and Laguna is awaiting the signature of the Sec- 
retary of the Interior, at which time the money will be in 
the complete control of the tribe. Council considers it 
a mere formality and is impatient only with the length of 
time that they have been waiting for approval, and recently 
sent a delegation to investigate the delay. The money is 
currently in an escrow account and has been invested in 
fixed income securities. Perhaps if the agreement was 



denied approval, only then woiild there be a great protest, 
but for now the tribe is content to fulfill its legal role 
OS a ward of the I'nited States Ooi^ernment, 



BIA^s Vie^r of Lapnna^r; Financial Statur> 

The ^^eral gowrnmcnt seems to bianp into the Lag^ona tribe's 
assetr? every time there is discussion of federal funding 
for various projects that the tribe would like to undertake. 
Ac an example — when the Laguna Scholarship Prograr. was 
first initiated it was a Bureau policy that Laguna should 
spend its o\m money to educat'^ its ovm people. Several 
tribal officials recognized Ihe l^gal fa] lac/ in the EIA's 
position and made their conplaints kno;vn and as a result 
changes :rcrc made. The Laguna Scholarship Pro-am is cur- 
rently administered by a very aggressive tribal member who 
is largeSy respcnsible for obtaining lOOjS funding from BIA 
Higher Education. The Lacuna SchoDai'ship Program also has 
a commHtee v/ho conduct yearly contract negotiations \^th 
the Bureau and \:ho are also largely responsible for designing 
the contract tc suit I.agu:ia Pwblo^s education needs. Hence, 
BIA Higher Education is currently fulfilling its responsi- 
bility in providinfc noney to educate the Laguna people. 



Contracted Service s 

laguna Pueblo has recently contracted ^ath BIA for General 
Assistance Program. The staff \£ composed entirely of tribal 
nembers who adrrinistor the program at the local level. The 
tribal soverjiment does not have extensive supervisory control 
over this progran, but a more comprehensive social services 
progra^^. is boinj; considered -wherein the tribe will undertake 
Fiore supen/isor;.' control and be responsible for administering 
""he program. The laguna Scholarship Program and the General 
Assistance Program have to maJce reports to the tribal council 
at which time council i/ill make recontmendations and praise or 
admonish the ctaffs these programs. 



Contracted Services — A V/orthwhile Step 

Thus far in the tribe'?? experience with contracting BIA 
services, they have ;7j.tnessed worthwhile extensions of their 
se"" f -governing powers. A na,1or reason for the positive 
experience can be cited in the tribe's use of educated, 
qualified nombo rs to aximinister the prograns at the local 
level . Since the staffs of the programs are entirely com- 
posed of tribal m^nbers, the tribal council has an added 
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element of control over the operations of these programs* 
The tribe xrill continue to have a valuable storehouse of 
educated and qualified people to operate more contracted 
services as time goes on* 



LaiTuna^G Relationship with the Area Office 

One of Lacuna's most prestigious and progressive leaders 
is currently head of the Tribal Operations Division at 
the Albuquerque Area Office. (See enclosed chart.) His 
,iob responsibilities allots him to vrark closely with the 
tribe alone vdth the other tribes he is responsible to. 
He is also a member of the Laguna Planning Coxranission 
x^hore his experience and expertise are an asset to the 
commission's role. Other Lar^una members currently fill 
Vcy positions at the Area office and A?^ency levels. Another 
tribal member has been an Area Director outside the south- 
xrestern rec:ion, and he is cxirrently on the list of candi- 
dates to fill the nox; vacant Albuquerque Area Directorship. 
In any case, it is almost certain that an Indian will fill 
this post. In a sense, one could say that the Laguna Tribe 
has a direct line to the BIA. 



Conclusion 

Laguna is only beginning to explore its potential. The 
rfr*^vn±l±n^, conservative attitude of tribal council and the 
tribe's contacts and resource people will continue to 
serve as guideposts as Laguna extends its powers of self- 
government. Maybe the BIA has a different blueprint. 
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d» Oneida; Wisconsin 

Prepared by: Gerald Hill 



The relationship between the BIA structure and the Oneida 
Tribal Government are probably similar to most other 
tribes. In certain areas such as Aid to Tribal Govern- 
nent. Comprehensive Planning, JOM and Higher Education, 
the tribe has assumed responsibility for administration. 
This will siOTificantly result in change in the role of 
the tribe as a f^oveming body because, until novr, the 
education nro-rr^s ^^re either administered at the Area 
level or non-existent. It ;ri.ll not bo possible to deter- 
nine the extent to which changes id.ll be felt because this 
vdll be the first jrcar the tribe has contracted such ser- 
vices mXh the exception of the Aid to Tribal Government 
urogram which is in its second year but is still a new 
nr oc^an . 

In one area the relationship of the BIA with the tribe is 
almost totally inadequate. This is the relation of the 
tribe TTith the Solicitors Office of the BIA. I have men- 
tioned it before but it deserves mentioning: again that the 
Oneida Trib^ is hadl^ in need o^ le^al counsel knowledgeable 
in Indian law. Sr.ch lack can be seen clearly in the prob- 
lers new current :-rLth the Industrial Park. 



Discussion 

In the area of education, the tribe through JOM and Higher 
Education programs has assumed a large, new responsibility 
which historically has been administered at the Area BIA 
level. The totals of these tx-ro programs approach one 
million dollars and clearly define the tribe's aggressive 
determination of the education of Oneida children. 

There ar*^ fo^ir school districts in the immediate area of 
the reservation which qualify for JO!^ ftinds. There has 
been a c^'^at deal of cooperation between the tribe through 
the Education Comrdttee xrith these four school districts 
and it is expected to continue. Until 1970 there had been 
a record o^ abuses but since then coor)eration has minimized 
them and it is expected to continue with the tribe control- 
liner the administration of the funding. 

In the opinion of the Education Coordinator it is too 
early to determine whether there will be any attitudinal 
changes in the school district's relations with the tribe. 
She didn't anticipate any problems but felt that respect 
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for the tribo by the school districts should increase 
proportionally to the federal dollars vrhich flow into 
the school systems and are administered by the tribe, 
a point with which I agree. 

It night be stated at this point that a change of atti- 
tude co\ild bo, expected from all areas of local govern- 
ment, not only school districts, when there is a reali- 
zation that the tribe controls significant amounts of 
money vrhich could affect their economy. 

To dif^ess momentarily, in my opinion if the tribe were 
to boycott the non-Indian owned businessec the township* s 
reaction would be very harsh against all Indians. I 
have made this point before m.th regard to potential 
political power of the Oneidas. 

The current constitution contains the usual provisions 
for secretarial or BIA approval of ordinances passed hy 
the Business Committee, however there have been no ordi- 
nances passed Tdthin the last five years. Tribal business 
is by resolution which requires only Agency approval. In 
fact, approval of Council decisions is a matter of course. 
With regard to ordinances, it seems unlikely that this 
would become a problem unless participation hy the general 
membership were significantly improved. It must be 
remembered that there has not been a quorum, seventy-five, 
at the general semi-annual meetings for over five years. 

There have been only two disputed decisions of the Busi- 
ness Committee in recent years. One involved a tribal 
decision to decrease a land assignment which the lessee 
appealed to the Agency at Ashland. In that case tribe and 
individual agreed to abide the Agency* s decision which was 
in favor of the tribe. In the second case, the tribe dis- 
puted an Agency decision to the Area Office in Minneapolis 
which ruled in favor of the tribe. Other than these two 
disputes the Oneida government has a cooperative relation- 
ship with the BIA. As the tribe assumes more responsibility 
for administration of its programs it is conceivable that 
the tribe \dll become more assertive regarding its decisions 
which are appealed by individuals to the Agency, and BIA 
decisions disputed by the tribe which are appealed to the 
next higher level. 

Respon:;ibility for th^. development and preparation for the 
contracted services are delegated by the Business Council 
to persons knowledgeable in the particular area* For 
example, budfjets, criteria, justification and plans of 
implementation of JOM programs are prepared by the Education 
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Coordinator. This person ic very able and familiar idth 
the Burna^a nechanisms and looal bureaucracies and has 
taken care to develop the skills of the Education Com- 
inittee connensurate with their new responsibilities. This 
is totally necessary in view of the fact that close to one 
million dollars -ifill be administerea by the tribe. 

In other aroan, the programs are prepared by persons famil- 
iar \Tith the fimction of the proprran. Ho^^rever, there is 
not the Gar.e deforce of preparation for futi^re leadership 
in the particular area. In fairnecs, it probably is not 
possible to compare education with any other area since 
the other profjrams are new and their current contracted 
services are in amounts of less than $100,000. 

Training of future leadership in most areas of tribal gov- 
ernment is not perceivable. Although expressed by most 
elected officials, in actual practice there seems to be 
little active training for future leadership. In the past 
this was perhaps justified. However, if the present 
situation in this respect continues it will develop into 
a significant barrier to futiu'e growth and capability to 
stay abreast of increasing responsibilities. I make this 
opinion kno;djig that such traininf^ is planned yet I, per- 
sonally, am unable to perceive implementation of such 
traininr. I*m also fully aware thn+> it is much easier to 
see problems than offer workable solutions. 



Conclu sion 

The relationship of the BIA and the Oneida Tribe is one of 
cooperation. VJhether or not this will change as the tribe 
assiames increased responsibilities \nth regard to admin- 
istration of funding is for futiure dotermination. HoiTever, 
given the ar^essive attitude of the tribe it is not incon- 
ceivable that disputes could arise which could not be 
decided Td.thin the Bureau at any level. 

The most significant programs at this early date involve 
educational funds, JOM and Higher Education, and this is 
because the totals of these contracts approach one million 
dollars. There are knowledgeable and qualified perons to 
plan and implement the various programs, hoxfever, \7±th the 
exception of the Education Committee there are no perceivable 
plans for training or improving the skills of others to 
assume such planning duties. This, in my opinion, is a 
weak link in the potential continuity of the government. 

The Agency representative has an office in the Tribal Build- 
ing and has an amicable working relationship with the tribal 
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officinlG. However, the representative ic responsible for 
three other tribes and to that extent his effectiveness is 
diminished. Another question this raises is what relation- 
ship vrith the representative would bo vrere the cooperation 
less con^^cnial or effective. The particular representative 
at Oneida now reports to the tribe at their request only 
but there are no decisions made by him which affect the 
tribe to the extent that veto power by the council would be 
of value* 

The. standard o^ Secretarial or BIA approval of ordinances 
is applicable by the Oneida Tribe *s IRA Constitution. How- 
ever, the point is moot since business is by resolution 
which docs not require such approval, and resolution appro- 
val is routine. 

The lack of a quorum at the semi-annual meetings is another 
obstacle since ordinances must be passed by a majority of 
a quorum of the Cteneral Tribal Council as required by the 
Constitution. Such quorum^ seventy-five, has been lacking 
for over five ^ears i^ith the exception of a special meeting 
regarding a judgment claim. Given this attitude it*s not 
surprising that business is hy resolution. It does point 
to a \ijeatoess, however, in that if relations with the BIA at 
any level T^ere less favorable lack of ordinances could 
iindermine enforcement of tribal law on the reservation. This 
observation is further reinforced by the BIA Solicitor's 
Office's long delays in handing down vital decisions affecting 
the Oneida Community's respect for their governing body as 
a government. 

I am \inable to offer solutions at this point other than the 
general recommendation to the Indian Lai^yers Organizations 
that they implement a massive program to educate Indian 
Tribes as governments and as individuals to their lawful 
rif;hts. The Oneida Tribe is striving to grow and is suc- 
cessful now but sorely limited in areas of legal counsel 
unpro\dded by the BIA, notwithstanding policy statements 
to the contrary. 
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e, Chippewa-Cree : Montana 

Prepared by: Robert LaFountain 



Dofinition and Scope of t he BIA 's Role 

The role of the BIA at Roclcy Boy at present appears to ba 
one of assistance in planning and administering procrams, 
projects and dcdly functions that will benefit the tribe. 
The role docs not appear to be one of 'director' as as been 
the practiced role of the BIA in the past. BIA employees 
seem to see their ftinction as one of helping to carry out 
the programs necessary to effective tribal government. 
They seem to feel it is their duty to respond vdth assist- 
ance according to the expressed needs, goals and desires 
of the Tribal governing structure. There is an apparent 
effort hy most BIA positions to limit their actions to 
those of an 'advisor' and not to act as 'manager'. 

But remnants of the old feeling still remain that the BIA 
exists to 'govern and control' the actions of the tribe • 
This opinion is, hoover, not the opinion of any major 
portion of BIA employees at Rocky Boy. Most such employees 
express a hope that sometime in the not too distant future 
the BIA \Txll be all-Indian staf Ccd or that there ^dll be 
no need for a BIA agency office because the tribe will be 
competent to handle all its o\m affairs. 

The BIA at Rocky Boy appears to make a detennined effort to 
solicit Tribal desires and goals \ath respect to the programs 
xrnder BIA control. The BIA policy is that Tribal priorities, 
as expressed by the Business Committee, will control which 
direction BIA program funds and actions xull go. The budget 
monies are. placed according to those expressed priorities. 
The BIA sees the major priorities, as expressed by the Tribe, 
to be of basically two types: development of human resources, 
which involves developing capabilities of Tribal individuals 
so they can become productive for the Tribe and which 
includes adult vocational training; and development of nat- 
xiral resources, which involves maximum utilization of laixis 
for Tribal benefit. 

The Superintendent's role is vici^d as a 'protective' 
position T/hose responsibility is to maintain trust respon- 
sibilities and to use his BIA subordinates to assist the 
Tribe in its social, political, cultural and economic en- 
deavors (also to supervise over the BIA service functions)* 
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List *BIA Controlled' Pro^rans Administered on the 
Reservation (Mon-Con tract Program s) 

Administration of BIA Programs, 

Soil and Moistiire Conservation (has Indian Supervisor), 

Range (has both non-Indian BIA and Indian supervision; 

CFR rcp^ulations determine land use but the Tribe 
can give priority recommendations that apparently 
Tdll be carried out by the BIA if such activity is 
feasible; BIA generally handles leasing but con- 
siders Tribal priorities.) 

forestry (has non-Indian supervision; same CFR factors 
and priority recommendation factors are con- 
sidered as for the Range Program.) 

Education (non-Indian officers; Tribal priorities not too 
involved here.) 

Credit (Indian BIA officer administering to benefit of 
individuals who qualify.) 

Employment Assistance (Indian officer). 

Child Welfare (non-Indian officer). 

Roads Construction (non-Indian officer; Business Committee 

sets priorities as to which roads will 
be built where and when.) 

Road Maintenance (non-Indian officer). 

Plant Management (non- Indian officer). 



Under the above listed programs all supervisory employees 
are BIA. As is demonstrated, both Indian and non-Indian 
supervisors are included. The Tribe is generally involved 
in the planning for funding of all these programs. The per- 
centa-^e of the total of the BIA funds involved is determined 
according to the recommended priorities of the Business Com- 
mittee. (This appears to be a practical m.ethod of determining 

fundinr^ allocations because it is the Tribe that is intended 
as the beneficiar;;- of these programs. As such beneficiary 
the Tribe should have this say-so as to how available money 
should be used to benefit the Tribe to the greatest degree.) 

A breakdo^m of BIA Program funding is attached. 
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List or Tr iba l-BIA Contracti ng ^Serv ices 

Housing Improvement Prograpi (Indian Director). 

Housing Chmership Program (Indian Director). 

Law and Order (two BIA Indian police officers and three 
Tribal police officers; one Tribal Judge 
funded by BIA-l*ribal contracts). 

Social Services (one non-Indian BIA representative, one 
Tribal representative). 

Suimner Recreation Program (contracted with the Rocky Boy 

School Board; provides a recreation oppor- 
tunity program for students in the summer). 

Summer Vfork Study (provides work for students who attend 

college to make money available to them 
for college costs). 

All of the above listed contracting services include Indian 
Supervisors. All involve funding by the BIA under prograpis 
that arc administered almost completely by the Tribal govern- 
ment or its hired supervisors. 



3IA Pr oc:r52n Operation as Related to Tribal Government Pro- 
Eram Operation 

The Tribal government has very little to do with administra- 
tion of the non-contracted programs. As stated above, those 
programs are principally the responsibility, financially as 
well as administratively, of the BIA. The Tribal Business 
Committee only makes recommendations as to priorities as to 
funding allocations in the non- contracted programs. (The 
recommendations that are made do carry much weight, however, 
since BIA*s function ideally is to assist the Tribe.) 

The BIA, in the operation of these programs, is guided in 
its decision making by the Code of Federal Regulations and 
by the BIA manual. The final decisions in these programs 
are the responsibility of the BIA. The BIA attempts to 
encourage a cooperative effort in this decision making pro- 
cess by considering Tribal recommendations, but must stay 
within the framework of the federal regulations and thus 
retains control over the programs. 

There are no formal reports on the progress of these pro- 
grams that are required to be submitted to the Tribe but 
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the info the 3IA has as to program progress or status 
is available to the Trjbe or the Tribal members. Many 
of the programs make individual reports that are avail- 
able upon request. The individual prof^ram directors are 
required to make reports to the BIA and those reports 
are accessible by the Tribe. (The BIA at Rocky Boy 
appears to ha^^e a closeworking relationship with the 
Tribe with resooct to report availability.) 

The contractinn programs, as already explained, are ad- 
rdnisterod by the Tribe instead of by the BIA as they were 
prior to contracting. Becauseof this change to Tribal 
administrative control the operation of the programs 
involved has chan.f^ed somewhat. The major change has 
been as to the responsibility of the program officials. 
The responsibility is now more delineated under Tribal 
control. The HEA no longer has control over the officers 
in these programs. The Tribe decides who will supervise 
and what methcds of administration will be used. The Tribe 
also determines how many administrative personnel will be 
included. The BIA is left with very little control or 
responsibility. Now the BIA, in these contracting pro- 
grams, has the duties of assuring that contract agreements 
are being met and of allocating what amount of funds go 
to the programs sxid their administration. 

The changes involved, however, have not changed the progi^am 
functions and effectiveness to any significant degree. 
The contracted programs appear to be just as effective now 
as they did mder total BIA control. BIA technical assist- 
ance is still available. BIA funding is still available. 
The major advantage appears to be that the Tribe now has 
more to say about how those programs ^d21 operate and, 
therefore, Indian attitudes and Indian nature are more 
effectively injected into the programs. 

The contracted services are administered by personnel hired 
or appointed hy the Business Committee (in Social Services, 
Law and Order) or by some of the sub-committees involved 
(hoULiing programs) or hy personnel hired by the BIA (Law 
and Order) under the contract. All of the administration 
of these programs is ultimately controlled by the Tribe 
subject only to provisions of the contracts. 

Contracting has both beneficial and hindering aspects for 
the Tribe. It alloxis Tribal supervision, direction, admin- 
istration and better Tribal employment opportunity (to use 
Indian people who can be selectively chosen by the Tribe). 
And it often provides better services to Indians by Indians 
who understand Indian problems, attitudes and needs. 
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Tho prinary complaints tho Tribe has a^^ainst contracting 
are that total funding available is too controlled by the 
BIA, that the amount of adininistrative fxinds is controlled 
by the BIA and that the Tribe is required to open separate 
bank accounts for money gained for that program. (The 
Tribe must open* a bank account, deposit money to pay for 
the prof^rain initiation costs before the money is received 
fron the f^ovornnont. This ties up limited Tribal money 
which then cannot bo usod until government money comes in 
to replace the Tribal money.) 

Contracting appears to be a greater 'headache' for the BIA 
that it is for the Tribe, The BIA, in contracting, loses 
much control over supervision of the program contracted. 
!tany of the BIA rules and federal rules no longer apply 
under certain contracts. The BIA usually ijrites up the 
contracts and has to supply contracting officers and con- 
tracting officer representatives. The BIA has the duty of 
assuring that contract terms are complied with. (This 
might be difficult sometimes because the contracts often 
appear too comnlicatod to Tribal officials to be carried 
out to the letter. So, applied as they often are, the 
contracts minrht not be as effective as they are meant to 
be.) Some BIA employees in contracting services feel sub- 
ordinate to Tribal control. 

As a whole, it appears that contracting has been worthwhile 
for the Tribe (probably for the BIA also since it is con- 
sistent with the BIA attempt to assist rather than direct 
the Tribe). Costs of administration of contracting services 
at ttocky 3^/ ar-: probably adequately covered by allocated 
funds and the programs^ appear effective. The BIA allows a 
maximum of about 10^ of the total allocated fund of any pro- 
gram for adininistrative cost and no additional backup cost 
is allo^^ed for administration. There is probably no major 
problem created at Rocky Boy by this policy, however. The 
small size and population of the reservation means the 
ajdministrcLtivc functions are not so extensive in any one 
program that allocated funding won't cover it. 



BIA-Secrctary of Interior Role as Related to the Tribal 
Constitution 

The Secretary of Interior, the Comm: 'oner of Indian Affairs 
and the Superintendent arc relied on r very little review 
or approval of Business Committee action. The Tribal Con- 
stitution as amended in 1973 contains only about four or 

five such provisions: Tribal land sales, leases, encum- 
brances require authority of the Secretary and/or the 
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Corodsnionor of Indian Affairs; the minutes of regular 
and special meetings are to be subniitted to the Superin- 
tendent and the Commissioner; a surety bond is to be 
submitted by any new Secretary-Treasurer to the satisfac- 
tion of the Commissioner, and any changes or amendments 
to the Constitution and By-Laws must be approved by the 
Secretary of Interior. 

The Tribal Council is able to act virtually uninterrupted • 
by required U. S. govera'nental official approval. Tae 
Business Committee powers are ,7:enerally listed and there 
is almost no mention in the Tribal Constitution of Secre- 
tarial approval. The provisions that are included that 
provide for Secretarial, Commissioner approval appear to 
hinder Tribal operations very little if any. They appear 
to be more beneficial as protective devices and as restric- 
tions against illegal or improper procedure than as hind- 
rances. 



Comments and Su;rn:estions as to Tribal-BIA Relations 

The Tribe often appears to desire a continued active role 
of the BIA as to funding, administration of programs and 
services needed by the Tribe. The Tribe as a whole often 
gives the impression that funding, direction, technical 
assistance and work output by federal offices must be con- 
tinued or the Tribe could not operate effectively or inde- 
pendently. Perhaps this is not a desire for continued 
dependency but rather a fear of ineffectiveness should the 
Tribe be subjected into a role of independence and 'total' 
self-government. 

The fee"',ing of many of the ETA employees, on the other hand, 
is a desire for the EEA to get out of the role altogether. 
Less dependency by the Tribe as it realizes its own poten- 
tial is seen as the trend of the Rocky Boy government. 
The continued existence of BIA services on the reservation 
is seen as a 'necessary evil' at present, hoTCver. 

Ity comment as to the two views noted above is that Rocky 
Boy Tribe would have little to fear about acting as an 
independent, self-onerating government entity after further 
economic development of its resources and after updating 
and revising its laws and Constitution. It does appear 
that certain BIA services are a 'necessary evil* at present 
but that situation could be remedied by a greater effort by 
the Tribe to be independent (through more contracting 
arrangements, greater assertion of the self-government policy 
more appropriations of Tribal funds for services and programs 



ERIC 



. i66 - 



and thus Cull Tribal adminictration and control). At 
present, however, it appears that the Tribe has made wise 
selections as to which programs should be contracted first. 
These selections appear to be in conformity to the Tribe's 
greatest needs - Law and Order, Social Services and Housing 
programs. The Tribe appears to have made these selections 
so as to correspond \n.th Tribal abilities to respond 
effectively. The Tribe is not equipped technically or 
financially at present to assume full control over some 
of the existing 3IA programs such as Forestry, Range, Roads 
Construction and Maintenance, Plant Management and Soil and 
Moisture Conservation. 

If the Tribe should decide to become more involved in 
contractin.'j of services, it would be practical to have a 
Tribal Attorney participate in all contract negotiations, 
i.e., in defining and inclusion of terms, provisions, parties, 
funding sources, etc. Thus protection would be provided 
against any possible BIA or other agency influence, coersion 
that could create hindrances to Tribal objectives of the 
contracts involved. 



2. Commentary 



It is interesting to note from a reading of the student reports 
that just as the tribes vary in terms of resources, structure of govern- 
ment and so on, so the BIA struct\ire sei*ving the tribes varies accord- 
ingly. And, just as \^ anticipated, the BIA contracting experiment has 
had mixed results as seen in the student reports - with some tribes 
having a very good experience with contracting arrangements, some 
having a bad experience, and many simply not having had the opportunity 
to make any valuable observations on the same. There is a definite 
reversal of roles in terms of the BIA-tribal relationship which is evi- 
dent in the student reports. As we noted in the introductory remarks 
to this section, h' i^.orically tribes generally under the f\ill control 
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of local 3IA administrators and the local agent, .in effect, ran the 
reservation. It now appears clear that on nearly every reservation the 
BIA works with and for the tribe rather than pursuing its own ends axxi 
purposes vathout regard to tribal input. Certainly there are exceptions 
to this and students report instances \ihore the BIA seems to be ignoring 
tribal Td.shcs or direction, but these instances are contrary to the gen- 
eral change in atxitude on the part of both the tribe and tue 5IA and 
the manner in i/hich they view their relationship at the local level. 

One aspect of the BIA-tribal relationship which was alluded to 
in the introductory memo and referred to by some of the students was the 
approval and review/ authority exercised by representatives of the Secre«- 
tary of Interior over actions of the tribal goveiTiment. Basically this ' 
is an authority which is granted tribes to representatives of the 
Secretary of Interior by the terms of tribal constitutions* As some of 
the student reports make clear, the tribal constitutions, written along 
the patterns of the IRA, by and large contain standard provisions which 
define the powers of the tribal council while at the same time make it 
clear that these powers are subject to the review and approval authority 
of the Secretary of Interior. In practice this means that if the tribal 
council passes an ordinemce or a tribal law, before this tribal law is 
valid it must first be reviev/ed by the representative of the Secretary 
and approved. If such approval is not granted then, of course, the 
tribal law is not valid. This process allows for appeal of the local 
decision by either party on up through the office of the Secretary. Vfe 
have speculated that this process of, in effect, having a representative 
of the Secretary oversee actions of tribal governments, while xmderstandable 




in the context of the development in the 1930 folloxidng the IRA, in 
the light of recent developments must be seen ac an intrusion or limita- 
tion on the exercise of sovereif^n powers by tribal governments. In that 
sense, then, it i5 a device i^hich has outlived its usefulness. 

HoTOvor, these are theoretical considerations which view the 
exercise o^ this power from a theoretical point of view. As some of the 
student reports make clear, the tribal councils do not view this review 
and approval authority as being a substantive check on their self-goveim- 
ing authority but simply as an aspect of the trustee relationship* Other 
tribes do not see this as a problem since in practice it has not amounted 
to a problem because the local representative of the Secretary does not 
exercise this authority in an arbitrary manner or in a way which would 
generate hostility of the tribal council. That is, the authority is 
exercised in a judicious manner and provides something of a safety valve 
on actions of the tribal council. In this role the local representative . 
of the Secretary advises the tribe whether or not an ordinance or a pro- 
posed ordinance does violate a federal law or the terms of the tribe's 
OT^ constitution. Consequently, tribes which operate along these lines 
see the review and approval authority as a means of insuring the expertise 
and advice of federal officials. 

As vrith some of the other issues which the students focused upon, 
this question of the relationship between the tribe and the BIA stxnicture 
on the reservation is one which calls for ftirther study before valid 
reconmendations can be made. Nevertheless, student reports and our own 
analysis of the question have been helpftal in defining some of the issues 
which must be resolved in giving full consideration to the question. 
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The Indian Civj.l Rights Act and The Federal Government 

The final issue i*ich we asked the stiidents to research and suhnit 
reports on was the Indian Civil Rights Act (ICRA) and the tribal govern- 
ment. Some explanation is called for in order that the reader might 
understand why we have attached such significance to this question. Up 
to this time we have looked at the overall structure of the tribal govern- 
ment, court system, efforts in economic development, inventory of governing 
Services and relationship between the tribal government and the Bureau of 
Indian Affairs. However, we felt that our analysis would not be complete 
until we made some attempt to measure the impact of the Civil Ri^ts Act 
on tribal governments. 

The 1968 Indian Civil Rights Act (Public Act 90-28^^) ranks along 
with or on the same level as the Indian Reorganization Act as an example 
of significant legislatitm passed by the U. S. Congress going to the very 
hf art of the question of how Indian tribes govern themselves. Prior to 
the enactment of thi? law there was no question that under the federal 
law and decisions of the U. S. Supreme Court Indian tribes were not bound 

the Bill of Rights of the U. S. Constitution. This conclusion logically 
followed from the recognition of the fact that Indian tribal governments 
predated the U. S. Constitution and were not meant to be included within 
the scope of the Constitution by the Founding yathers. Historically, 
then, Indian tribes have always been recognized as sovereign entities, 
free to govern themselves in any way or pattern which they might wish to. 
However, it also has been an unchallenged principle of federal law that 
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the S* Congress possesses sole and exclusive authority to pass laws 
defining the relationship betneen the U* S. Govemment and the Indian 
tribes. 

The reader will recall that the Bill of Rights, or the first ten 
araendnents to the U. S. Constitution, essentially defines the different 
ways in which the federal government is restrained from exercising its 
authority over U. S. citizens. Viewed from another perspective, the 
Bill of Rights traditionally is thought to spell out the protections 
which citizens have or the civil rights ^ch they possess in relation 
to their own government. Since Indian tribes wre not bound by these 
governmental restraints, a tribal citizen had to look to tribal law for 
these kinds of protections • Vlhile each tribal society by tradition pos« 
sesses a sense of what is just or unjust in relation to the kinds of 
authority the government may exercise, these tribal concepts of justice 
have not always been consistent with the concepts of justice forxulated 
by the dominant anglo society* At any rate, these alleged inconsistencies 
form the basis for congressional action resulting in the I968 Indian 
Civil Ri^ts Act* As the very extensive legislative history of this Act 
reveals, the Sentate Subcommittee on Constitutional Ri^ts, iddeh authored 
the legislation, was impressed with the fact that their hearings showed a 
lack of observance of tribal civil rights by tribal governments* 

At one point the Senate subcommittee responsible for the legisla« 
tion considered simply enacting a law which said in effect that Indian 
tribal governments would be bound by the Bill of Rights of the U* $• Con- 
stitution* This was put forward as a simple solution to the problem of 
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defining exactly vhat kinds of governmental restraints ci2^t to be imposed 
on the tribes# This suggestion was expressly rejected by the subcoonittae 
and the existing legislation which spells out ten different cltases of 
restraint on the way in ^^ch tribal governments can exercise their pcfiiers 
was adopted and constitutes the main part of the present bill« Briefljt 
the Act begins by defining "Indian tribe", "powers of self-^governMnt'* 
and "Indian court". Title II of the Act begins by stating: "No Indian 
tribe in exercising powers of self-govemnint shall", and then the Act 
goes on to list ten different rights or restraints • These include such 
things as freedom of press, freedom free: unreasonable search axxi seizure, 
freedom from double jeopardy, the right not to have to testify against 
oneself in a criminal case, the^ right to a speedy and public trial, etc* 
Subsection 8 or Title II obtains the most general provisions irtdch have 
been the subject of nuch litigaticxi and have been the basis for a lot of 
tribal people misunderstanding the intent of the Act« Number 8 reads: 
"No one in tribe exercising powers of self-government shall" (Sub« 8) 
"deny to any person within its jixrisdiction the equal protection of its 
laws or deprive any perswi of liberty or property without due process of 

In summary one could say that the difficulty with this provision 
from the tribal perspective is that while the angle system has had two 
centuries to define what due process and equal protection mean in the 
context of the anglo system of government, the Act seems to require that 
Indian tribes must make themselves aware of ^at due process and equal 



protection mean in the context of tribal self-government virtually over- 
night. 
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Since the I968 Indian Civil Rights Act was passed in April of 
1968 there have been better than thirty lawsuits filed in the federal 
courts against Indian tribal governments alleging violation of the Civil 
Rights Act, By far the great riajority of these lawsiiits involve alleged 
violations of due process and equal protection tribal governments 
and, as we point out in the explanatory memo sent to students on this 
issue, generally boil down to problems involving election disputes, 
enrollment in membership disputes and, in general, a denial of tribal 
benefits such as right to land assignments. Students of federal Indian 
law generally agree that there are deficiencies in this legislation and 
commonly classify them tinder the following three general areas: (1) 
Standards of review; (2) Jurisdiction; (3) Tribal immunity, 

(1) By standards of review is meant the standards by lAich the 
federal courts are meant to judge and review irtiether or not the particular 
tribal action complained of violates the Act itself. The problem generally 
arises in the context of the due process and equal protection violations* 
The Act itself does not attempt to make clear whether federal courts are 
to analogize rights contained in the Indian Bill of Ri^ts to the U, S, 
Constitutional Bill of Rights. If one concliKies that the U, S, Constitu- 
tion is the model, then in the context of any given case a federal judge 
can turn to the case law under the U. S. Constitution. 

7or example, if a complaining party alleges that the tribe violates 
his rights of equal protection because he lives in a district on the reser- 
vation which, althotigh it contains more population, does not have as many 
representatives on the tribal council as other less populated districts, 
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in effect such a person under the federal system could allege that he 
was not properly represented since >rtien he voted for his representative 
to the governing body his vote did not have as much weight as the vote 
of someone from a more sparsely populated districts Of course t this is 
the classic "one man-one vote" case in which it is argued that it con- 
stitutes a violation of one's ri^t to equal protection of the law not 
to have his vote weighted equally such that the representatives which he 
is able to elect are unequal in number* 

For the federal court lAich adopts the theory that the Indian 
Bill of Rights is no more than a paraphrase of the U. S* Constitution's 
Bill of Rights, this case in the tribal context would not present a 
ssrious problem* Such a federal jixige could automatically turn to the 
court decisions vmder the TJ. Constitution's equal protection clause 
and follow the standards spelled out by federal courts in sijoailar fact 
situations. In effect, he would be requiring the tribal government to 
follow or adopt the same standards that the federal government is 
required to foUow under the !!• S* Constitution* However, and this is 
very important, there is material in the legislative history for this 
Act which would seem to imply that Congress did not intend that the 
Indian Bill of Rights merely be or constitute a paraphrase of the U. S* 
Constitution's Bill of Rights* The record indicates that the Senate 
Subcommittee considered and rejected that proposition in favor of a 
theory which would regard the Indian Bill of Rights as spelling out "sui 
generis" rights and restraints ^Aiich apply only to tribal governments* 
This philosophy in enacting the law is based on the recognition that 
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tribal governraents do have differing concepts of the way in idiich their 
governments shoxild act ai^ Congress intended to respect this different 
point of view in enacting the law while ensuring some mininal protection 
for tribal citizen's rights ♦ Under this school of thought a federal 
judge faced with a complaint under the Indian Civil Rights Act would 
not automatically turn to ^^t other federal courts have concluded in 
similar fact situations brought under the U. S. Constitution but would 
instead consider the case in the context of the tribe's culture ajxl tra- 
ditions and the tribal concepts of justice* Of course, from the Indian 
point of view one can see that it makes quite a bit of difference which 
theory or interpretaticai of law the federal court might follow* Those 
federal courts following the theory which regards the Indian Bill of 
Rights as a variety of the S. Constitution's Bill of Rights would 
leave little room for tribal concepts of justice if in conflict with the 
U. S* Constitution as interpreted by federal courts over the past hundred 
and ninety years • On the other hand, any federal judge adopting the "sui 
generis" theory would be concerned with preserving the ri^t of the tribe 
to have a differing concept of ^Aat is eqtial protection or due process 
in the context of a tribal custan or traditi<m# The federal courts them- 
selves are a long way from resolving this fundamental question - as is 
clear from an analysis of the court decisions to date under the Indian 
Civil Rights Act* 

(2) By jurisdiction is meant the definition of the range of 
problems which a federal court will recognise as falling within the scope 
of the Indian Civil Rights Act* In this general area there are two 
recognizable issues now being debated* The easier to understand is the 
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question of exhaustion of remedies. It is a principle of fedei^al law 
that in certain circumstances a federal court before granting jurisdic- 
tion to hear a particular case ought to determine whether the complaining 
party has exhausted other remedies available to him. Several federal 
courts have interposed this exhaustion of remedies requirement in the 
context of suits brought under the Indi£in Civil Rights Act. Essentially 
they require that a complaining witness show that he has exhausted his or 
her tribal remedies prior to being granted the right to have the case 
heard in a federal coiirt. Tribal remedies include not only trial courts 
as well as courts of appeal, but also provisions which require that dis- 
putes be brought before the tribal council or other tribal body for reso- 
lution. Essentially these courts are saying that they have no jurisdic- 
tion to hear a case until the complaining party produces evidence to show 
that he has exhausted his tribal remedies. 

The other main subpoint under the jurisdictional question concerns 
the question of whether or not there are certain matters which are simpxly 
beyond the jurisdiction of the law because they are political questions 
or, in the words of the court, "internal affairs of the tribe". These 
include questions like setting the age limit for eligibility to vote in 
tribal elections or determining; the blood quantum necessary to be eligible 
for tribal membership or to hold tribal office. Basically this theory 
recognizes that these kinds of issues are essentially political issues 
which ought to be decided on the basis of community concensus and ought 
not to be a question for a federal reviewing authority. 

(3) Tribal Immfunity. The 1968 Indian Civil Rights Act does not 
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make it clear \rtiether or not a complaining party can sue the tribe for 
monetary damages resulting or alleged to have resulted from a violation 
of the Indian Civil Rights Act. Several courts have read into the law 
a congressional waiver of the tribal immunity from suits for money damages 
in the Civil Rights Act. However, the majority of courts seem to be fol- 
lowing the well-recognized principle of federal law that an Indian tribe 
is immune from suit for money da^iages unless Congress expressly waives 
this immunity. Tribal immunity from s\iit is based on the recognition that 
tribal governments as sovereign entities are in the same position as the 
federal sovereign - and sovereigns have the recognized right to be immune 
from suit. In addition, a policy consideration which is traditionally put 
forth is that if the government allows money damage suits to be filed 
against an Indian tribe it may soon reach the point ^ere a tribe woiild 
be bankrupt as a result of sucli sidts, or at least have to spend a sizeable 
part of their resources on attorney fees simply to protect themselves in 
court. 

As one can see, some of the issues involved in an examination of 
tribal governments and the Indian Civil Rights Act can take on very com- 
plex questions. We were rri. asking the students to get into any of these 
complexities but rather to attempt to snrvey and pass on to us for pir- 
poses of this study their analyses o^ the question. As the enclosed memo 
to the students on this issue points out, we were asking the students to 
examine the tribal consitution to determine if perhaps there are 
inherent shortcomings in relation to the Indian Civil Rights Act and also 
to relay back to us any examples of problems created for the tribal 
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Kovernnent in the exercise of governing powers hy reqiiirements of the 
Indian Civil Rights Act. Finally, Me asked the students for their own 
recoranendations as to hov the tribe oixght best to proceed to deal with 
the Act» 



TO: Stxxdent Researchers - Tribal Government Assessment 
Project 

FROM: Alan Parker 

RE: The Indian Civil Rights Act and Tribal Govemroent 



This final nemo is intended to briefly ercplore some potential 
problems created for tribal governments ty the I968 Indian 
Civil Rights Act#»» I would recommend that you review the 
survey of caselaw on the ICRA distributed to you in the re- 
search material binders • The parameters of some of the 
issues such as election and membership disputes have already 
been defined for us by this case law and I will enclose with 
this memo a brief summary compiled last year for the Phoenix 
area director. 

As always, our first frame of reference should be the tribal 
constitution. Most tribal constitutions drafted under the 
IRA or its influence are deficient according to ICRA standards 
of due process and equal protection in three key areas: (1) 
definition of eligibility requirements for enrollment and 
membership (2) establishing representation by district for 
tribal councils (3) allocation of tribal land assigniaents^ 
In the case of membership requirements, our research indicates 
that often equal protection problems are raised either \3y 
restricting membership only to descendants of male wembers 
or by requiring a higher degree of blood quantum for off- 
reservation members. Of course, the one man-one vote require- 
ment in apportionment of reservations is a familiar issue. 
Some constitutions create ICRA problems by requiring that 
land assignments of tribally held lands be contingent upon 
such things as possession of trust allotments or a presently 
existing agricultural operation. Where these req\iirements 
have been incorporated into the constitution problems are 
created. 



0190 



. 178 . 



Briefly indicate Aether your own constitution contains 
the above or siadlar provisions raising potential equal 
protection or due process issues. If there has already 
been litigation with regard to this area, please describe 
the fact pattern or attach copies of the pleadings or 
court decision, if available. In addition to defining 
the scope of the problem, describe how yo\ir tribe has 
responded or intends to respond and whether additional 
assistance may be called for. 

As you can see from the ICRA caselaw survey, actions of 
tribal courts have been the subject of very little federal 
court action. Primarily, the issues have been right to 
professional counsel in tribal court, jury trial rights 
and imposition of jail sentences \6iere the defendant is 
unable to pay a fine. (Tate v^^ Short situation) Again, 
if you are aware of any litigation as a result of court 
action or the possibility of such litigation due to a 
practice you have observed, please describe. (If you have 
already done so in past reports, indicate your reference.) 

The case of Johnson v. Lower Elwha Band (9th Cir., Sept. ^, 
1973) illustrates very well the problem created for tribal 
councils by the due process requirements of the ICRA as 
they attempt to exercise tribal powers in what can be called 
a normal, every day transaction. In the course of deter- 
mining whether a tribal member had lost the right to his 
land assignment because he had sub^assigned it and moved 
back to the city, the council, at least in the eyes of the 
court, violated plaintiff's right to due process notice 
and a fair hearing. Regardless of the merits of *ither 
side in the controversy, what does seem clear was that if 
tribal council had been able to receive the advice of 
counsel familiar with the ICRA and the basic requirements 
of due process the chances are that they never would have 
been sued. Or, if sued, the case would have been perfunc- 
torily dismissed. 

Without additional research, I would like you to give sons 
thought to the kind of problem described above and compare 
it with all that you have observed over the course of the 
summer field work. Then, briefly summarize any similar 
situation you may be aware of indicating ^re the tribal 
cotancil has or might have benefitted from competent and 
timely adviee a.s to the requirements of the ICRA. Based on 
your experience, yrhaX steps do you think could be taken to 
alleviate the problem posed for the tribal government by 
the ICRA? We do not assume that tribal governments should 
not be required to exercise their powers in a fair axid just 
manner, but rather conceding that tribal councils are not 



ERIC 




'I. 



- 179 • 



composed of highly educated persons for the most part and 
that there might be real difficulties in understanding 
exactly what the Act does require in any given situation, 
what alternatives do you see to tlie tribe's being exposed 
to expensive and destructive litigation for ICRA violations? 



Student Reports 



Chippewa^ree: Rocky Boy Reservation, Montana 
Prepared by: Robert £• LaFountain 



Equal Protection and Due Process as Related to EnroUnent 
and Membership Eligibility Requirements 



• The Tribal Ordinance and the Constitution are intended 
to prevent unfair application acceptances and rejections axxi 
at the same tins to restrict enrollment to those Indians nho 
can qualify under those four requirements listed* These 
documents do not restrict membership only to descendants of 
male members. There are provisions, in those requirements 
that relate to 'all members' , children', 'any person', 
and which do nor purposely exclude women members or any other 
designated clags of persons* 

The Tribal provisions do not require a higher degree of blood 
quantum for off -reservation members or applicants than for 
on-reservation members or applicants. The designated quali- 
fying blood quantum is one-half. 

The Constitution provides for 'automatic' enrollment of all 
members of the Rocky Spy's Band of Chippewas enrolled as of 
June 193^ (^Aen the Rocky Boy's Constitution was adopted 
under the IRA). And it provides for automatic enrollment of 
children bom to members who are residents at the time of 
the child's birth. Even non-resident members' children of 
one-half Indian blood are automatically enrolled. There is 
also a provision for Tribal election as a means of an Indian 
of one-half blood or more and a Montana resident, not enrolled 
else^rtiere, to bec(»iie a member. 

The requirements listed would appear to protect all persais 
involved in membership application filing to an equal degree 
and would appear to allow due process in the handling of 
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these applicatiais. The fact is, howerert that Bom 
\mfair and illegal acticms related to those applications 
do seem to occur. There have been COTiplaints by a snail 
number of individuals yitio have filed for membership that 
their requests for membership in the tribe have been 
considered and rejected without any reason being stated 
by the Business Comnittie for such rejection. There 
have been ccxnplaints by some enrolled Indian wooien that 
they tried to enroll their children vho were bom in , 
Havre 9 an off -reservation town JO miles awayy and have 
been refused menbership for those children without a 
reason (although Havre has historically been considered 
•on-reservation' for purposes of birth of children of 
Rocky Boy residents). There have been complaints about 
the ordinance provision that requires filing of an appli* 
catiai to enroll a child within two years of its birth* 
(The ordinance provision doesn^t seem to allow exception 
in case of mistake, inadequate representation of the 
child by parents who are Ignorant or naive of the inquire-* 
ment.) There have been complaints about the Constitu- 
tional provisicm (Art. II » Sect* 1(d)) iddch states that 
a person shall lose membership if he is away from the 
reservaticm for 10 years and fails to reapply for mem- 
bership. (The complaint here is that the Business 
Committee applies this provision unfairly, inconsistently, 
that it is not applied to some people ^o have <been 
away* 10-25 years or that it is applied immediately to 
others who stay away for 10 years.) 

These problems of unequal protection and due process 
violations do not appear to be consistently recurring 
incidents. There are relatively few applications for 
enrollment at Rocky Boy and most of the people who do 
apply appear to be able to get a qiiick and fair reply 
to their request* It does not appear to be a common 
occurence for any application to be rejected without 
comment as to It is not denied that this problem 

has occurred. The Enrollment Committee (Sub-Committee) 
and Business Committee members appear quite aware of 
the individual applicant's right to a statement of 
reasai for any rejection. An effort is made to give 
such adequate statement in cases of rejection* 

The problem of child enrollment application rejection 
%fhen the child is bom in Havre (because reservation 
facilities are not adequate) appears rare also* This 
problem appears to occur most often irtien there is a 
question of %^ether the parents , or one of them^ is 
actually residing on the reservation. The problem here 
rai^t not be one of a denial of eqtial protection or 
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due process as much as it nay be a problem of the 
parent applicant's not understanding that theii* children 
may not be eligible unless at least one parent is a 
member and is also a resident of Rocky Bpy. 

The major problem with regard to equal protection and 
due process violations in enroUmsnt situations appears 
to be related to the provision for the loss of membership 
after 10 years of non-residency. It is in this situation 
that strict adherence or lack of adherence to established 
ordinances or the Constitution has presented the greatest 
civil rights litigation possibilities. (The Tribe has 
not always given notice of termination of membership 
based on this Constitution provision* The Council has 
considered the 10 year provision adequate notice and has 
acted to terminate a few memberships. But adklitional 
notice has usually been given anyway •) 

Civil ri^ts litigation is most likely to occur at present, 
with respect to the 10 year provision, because of inaction 
in application of that provision rather than because of 
improper action of termination of membership. There are 
100 plus requests for assignments by members at present. 
Many non-resident members hold assignments iddch are nev^r 
improved nor used. Many of these assignment-holders 
haven't even been on the reservation for more than 10 
years. The Business Conmittee is placed in a position 
whereby it is forced to acquire additional land for new 
assignments or terminate unused assignments and enrollment 
of the holders and members involved. At present the Com- 
mittee appears to be 'putting off any responsive action 
to this problem and it is on this ground that high possi- 
bility of civil rights action arises under the Indian 
Civil Rights Act. Additional land has become extremely 
difficult to obtain so the possibility of court action 
based on inaction of the Committee as to the enrollment 
situation is becoming greater all the time. 



Equal Protection and Due Process as Related to Represen- 
tative Selection 

There is no problem at Rocky Boy as to the manner of 
selection of Business Connittee members. All 9 members, 
including the Chairman, are elected at large at a gen- 
eral election. There are no voting districts and there 
are no representatives required to be chosen from any 
particular areas. Each vote of each qualified voter 
counts as one vote. The number of representatives 
needed receiving the highest number of votes become the 
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elected Committee *nembers. The Chairman position is filed 
for and the person receiving the largest number of votes 
for that position becomes the Chairman • All members are 
elected to four year staggered terms. 

The type of election procedures defined here aip provided 
for in the Chippewa-Cree Constitution and in the Tribal 
election ordinance • The Constitution (Art. IV) spells out 
the candidate qualifications and filing fees. It provides 
for an election board which conducts elections and declares 
results, establishes dates of elections, and has the respon-* 
sibility or assuring that elections are conducted properly. 

Article V of the Constitution provides for removal of elec- 
tive officials in case of felony or misdemeanor convictions 
while in office, provides for declaraticm of vacancy in 
case of death, resignation, or permanent leave of the offi«- 
cial trora the office duties. There is also a recall provi- 
sion for the Election Board to call a new electicvi iX kO|^ 
of those who voted at the last election submit a recall 
petition. (A Constitution is attached hereto.) 

Prior to 1970-71 the Constitution provisions herein dis- 
cussed were not so clear and districts were provided for. 
The problem of malapportionment did cone up. Unequal 
representation was evident. Representation was initially 
by a 6 district scheme. Then that was changed to 2 dis- 
tricts. The problem of unequal representation continued 
under the 2 district schene so the Constitution was revxf i 
to provide for an at-large election procedure. 

Equal Protection and Due Process as Related to Tribal Land 
Assignment Procedures 

One of the major land assignment nroblems has already been 
considered in the enrollment discussion above: too many 
assignment requests, not enough assignable land, assignments 
held by non-residents who fail to improve or use the land, 
and lack of action by the Tribal Council to terminate those 
assignments when such termination would be justified. 

Article IX of the Tribal Constitution contains provisions 
for land use. Under these provisions any enrolled member 
not having a selection (assignment) can apply for one of 
up to 160 acres. The Btisiness Committee determines what, 
if any, land is available, then determines whether the 
applicant is eligible and decides accordingly whether to 
accept or reject the application. 
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Each assignee after approval is required to improve and 
Vise the land for 2 years prior to any final approval* 
The Business Coomittee retains the ri^t to cancel a 
selection if an assignee allows the land to become run- 
dom. Provisicm for due hearing and reassignicent to 
another eligible member is included in this ConstitutiooaX 
article • There is also a provision for just conpensatlon 
for any improvements hy the terminated assignment and 
gained by the Tribe or the new assignee • 

Land not used for assignment purposes is to be used for 
Tribal piu^poses. Tribal associations have first pref- 
erence, and individual members have next preference. (At 
present the policy of the Business Convdttee is to recog- 
nize associaticm and individual use desires and to attempt 
to terminate all non^member^ non-Indian leases and issue 
no more such leases* Then the Tribe coidd use that land 
more exclusively for Indian member benefit rather than 
to allow those benefits to remain minimal to the Tribe*) 

Land assignment grants at Rocky Boy are not contingent on 
possession of trust allotments (Rocky Boy is a non-treaty. 
Presidential proclamation reservation)* There is generally 
no condition that the land assigned must be used for a 
specific pur^KDse* The major condition is that improvements 
must be made and the land used to benefit the assignee or 
the Tribe* 

A problem that is currently facing the Business Coonittee 
is one of control or lack of control over leasing of assigned 
lands by assignees lo non-members and/or non-Indians* 
Individual assignees are often influenced by non-neiiber 
or non-Indian money offered for lease ri^ts to their 
assignment* Some assignees have in fact leased to such 
people under the assumption that the property involved 
is theirs by assignment right , to do with as they please 
(except to convey title)* As a result the Tribe loses 
much control over the use made of that assigned land* 
And conflicts arise between the Tribe and the assignee « 
between the Tribe and the ncm-member lessee t between the 
assignee and the lessee as to who has control and vltio 
has rights to the land and its use* 

To alleviate this problem the Business Committee has 
enacted the i:>olicy of association and Tribal member 
preference to use and has also recently enacted a resolu- 
tion clarifying this preference and notifying assignees 
that the Tribal associations will have right of first 
reftxsal to any assigned land the assignees desire to 
lease out* 
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A related problem in land assignment is the existence 
or a few assignments of over the Constitutional 160 
acres. Most of these assignments appear to have been 
made before such an extensive problem arose of too many 
assignment requests and not enough land available for 
assignment. Now the Business Committee ^ which has 
authority to decrease the size of the assignments 
involved to 160 acres » is press\u*ed on the one hand to 
maintain those assignments 'as a matter of right < of 
those assignment holders andt on the other haxA^ of 
relinquishing the assignees' holds to the maximum 160 
acres. The Constitutional ri^t of the Car?«2ittee to 
decrease the assignments accordingly appears clear bat 
historical t social t QX)d political pressures make the 
situation much more complex than it should othemise 
appear. As a result the Coranittee takes no action and 
therefore it is conceivable that civil ri^ts litigation 
could arise in the near future (based on an argument of 
equal rights violations and failure of the Business 
Conrndttee to carry out* its Constitutionally defined 
duties related to land use). 



The Tribal Court System and Equal Protection and Due 
Process 

The Court at Rocky Boy is an active court with respect 
to misdemeanors by members on the Reservation but is 
inactive in regard to civil actions. (Assertion of 
jurisdiction and readiness to take actions is not one 
of its strong points.) There are many court actions 
initiated by the police system every week but very few 
individuals bring any kind of civil claims (civil 
rights or otherwise)* 

Very few Rocky Bpy Court actions have ever reached any 
federal court. The decision of the Tribal Court is 
historically the final decision of an action. Few 
appeals are taken although at times it appears an 
appeal is warranted and reversal appears highly probable • 

One of the most unfortunate situations within this Court 
System is the lack of law and order training or knowledge 
by judges and police which often results in procedure 
that is possibly illegal or xanconstitutional. This 
problem seems to arise from a lack of training sessions 
prior to the officials' assuming these power positions t 
from a lack of qualification requirements that would 
assure highly qualified ^ fair minded officials t and 
from the non-availability of professionally trained legal 
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advisors who eottld inform the officials of pQTopor pro* 
cedure and current applicable Tribal and Federal law* 
(These procediure and Constitutional problems have boen 
discussed to some degree In Report No* 2, The Rocky Boy 
Tribal Court System.) 

The people also appear to lack knowledge of their oim 
civil rights under the Indian Bill of Rights* Since 
there are no Tribal Attorneys or legally trained legal 
services personnel readily available, the people are 
never indoctrinated or Informed of individual rights* 
As a result, irfien civil rights are violated by police, 
judges, the Business Conanittee, or by other Tribal 
members the •victim* often does nothing in the way of 
affirmative legal action that would protect his ri^its. 

The violations of rl^ts by the Court system are not 
violations of the right to professional counsel in Tribal 
Court (although the Law and Order Code still has a pro- 
vision prohibiting professional representation in Tribal 
Court), or violation of a jury trial right, or sentencing 
individuals to jail because they are unable to pay a 
fine (since fines appear to be Imposed a^, rates low 
enou^ to avoid this problem or judges consider whether 
certain fines would be appropriate or reascmable under 
the circumstances)* The most flagrant violations appear 
to be failure to inform an individual of these rights 
(not intentional failures) or demaxxling a plee prior to 
a reading of the rights. (It appears that these viola- 
tions could be alleviated If counsel were available to 
Inform the judges of proper procedure and individual 
rights!) 

Violations bj the police appear more coonon than Court 
violations* Sometimes the police system at Rockj Boy 
appears to be in a position of power application more 
than it appears to act as the * servant and protector* 
of the people* Perhaps it is a matter of the police 
without guidelines attempting to protect the people and 
prevent crime by use of procedure the police feel is 
proper. Perhaps proper methods have never been pointed 
out to the police as a whole in training sesslcms* 
Perhaps the I968 Civil Rights Act in conjunction with 
the purpose of a police system has not been eaqplained 
adequately so as to prevent improper police procedure* 
negardless of what has given rise to the problem as to 
police power application it appears evident that some 
evaluation and restructuring of the police system, 
through use of training sessions or updating or proce* 
dtire sesslc^s would be appropriate* 
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The police could be encouraged: to apply more humane 
arrest procedures (to treat reservation members ifith 
the same degree of respect the police give to non- 
members or whites coming on to the reservation); to 
bring complaints and the individuals involved before 
the Tribal Coiirt and then leave prosecution up to the 
Court and any legal representatives involved (rather 
than for police to become involved in arresting and 
then prosecuting of individuals throughout the complete 
trial); to make a more deliberate effort to get Tribal 
law and order codes updated and explained so as to gain 
a better understanding of the laws the police most apply 
(then police would have up*-to«-date Indian laws to apply 
rather than being •farced' to appCLy federal laws or 
state laws that seem to fit the situation) ; and to 
make a more determined effort to recognize the impor- 
tance of Trii al Court jurisdiction over non-Indians and 
•fugitives* on the Reservation rather than being so 
quick to turn non-Indian arrestees or fugitives over 
to State officials without a hearing in Tribal Court 
first. 



Comments 

A number of times during this eight week project I have 
been available to give advice, during Conndttee meetings 
and at meetings with other Tribal and Government offi- 
cials, as to what the Tribe could or could not do as 
defined by the Indian Civil Rights Act. For instance: 
advice as to a land owner's right of access, egress to 
land surrounded by Tribal land; advice as to land assign- 
ments, zoning, and land use codes; advice as to enroll- 
ment rights; advice on proper court procedure and 
rights of individuals. (Tribal officials appear quite 
knowledgeable of the Tribal laws applicable to almost 
any situation. It is in the area of Civil Rights and 
other undefined, non-explained applicable • federal • law 
that the Tribe could benefit by readily available legal 
counsel.) The advice and consultation requested of me 
convinced me of the great need for a full time, readily 
available Tribal attorney. The Tribe needs someone 
available to go to for advice before Civil Rights vio- 
lation problems do arise in the future. (In fact, the 
Tribe could benefit from a full time attorney in many -^^ 
other ways - economic development suggestions, handling 
Tribal legal affairs generally, advice to individuals 
and the Tribe that would prevent suits, defend and 
prosecute for the Tribe on and oi"f reservation, etc.) 
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Recommendation s 

Besides the hiring the Tribe of a full tiaie attorney 
ylho would do only Tribal work, I would recommend: that 
the law and order codes be revised, amended, and updated 
so as to better aid the police and court systeios in 
application of efficient law and effective court proce- 
dures; that a reconsideration and re-evaluation of the 
Tribal Constitution and by-laws be made so as to deter- 
mine ^ihether ai^y changes or additions would be appropriate 
for better defining or establishing Business Committee, 
Coutt or police pcfwers and limits; that training sessions 
be made available on legal, court, and police procedure, 
cm the 1968 Indian Civil Rights Act as applicable at 
Rocky Boy, and to explain the Tribal Constitution and Law 
and Order Codes to all newly elected Business Conrndttee 
members, to judicial and law enforcement officials, and 
to other appropriate and interested individuals* 



b» Oneida; Wisconsin 

Prepared by: Gerald L. Hill 



The ICRA has had no application whatever on the Oneida 
Reservation in VQisccnsin* There has/e been relatively 
few disputes and these have been amicably settled within 
the BIA structure • One involved a land dispute in lAiich 
an assignment was to be decreased* The tribe and the 
individual agreed to abide b}r any decisicm at the Agency 
level* The ruling was in favor of the tribe and was 
accepted hy the parties, ending the dispute* Another 
dispute involved enrollment in ^^ch the Agency refused 
to recognize the enrollment of members by the Business 
Conndttee (council)* This decision of the Great Lakes 
Agency was appealed to the Minneapolis Area Office lAiich 
overnaed the Agency in favor of the tribe* 

Another dispute which I had cause to be aware of was one 
in lAiich the tribe brought suit against a member to en- 
force a land ordinance regarding sub-*leasing and land use 
by non-members* I have reported this case also in the 
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report on Oneida Tribal Court System. In this case^ the 
tribe after waiting for close to a year for an opinion from 
the BIA Solicitor's Office decided to bring suit to enforce 
the ordinance. To interject at this point, prinarily idien 
land disputes arise the parties have been satisfied to 
accept the decision of the Agency or Area. Whether or 
not this will remain the case is not determinable. My 
recommendation to the tribe on this point is to request 
a study hy the two Oneida law students to research the 
area and provide the council with informative data which 
they can then use to anticipate future prob:\ems of a sim- 
ilar nature. Returning to this case, nhich also reinforces 
the same point, the tribe brought suit in the local county 
court on the advice of a local attorney. The fact that it 
was decided at all set a precedent and thereby undermined 
the tribe on the advice of an attomey, apparently well-* 
meaning, lAose knowledge of Indian Law was fundamentally 
lacking. Whether or not this case could have been brought 
on the basis of the ICRA is moot now. 

As it relates to the Constitution, the due process 
requirement has not been challenged. Article VI, Bill or 
Ri^ts, was added to the Oneida Constitution by Amendment 
VHE on Jvme 14, I969, approved by the Secretary Aug. 25, 
1969* to provide that protection. Howevex', in my opinion, 
the legal weight of such amendment would almost certainly 
be less than the ICRA. Still, it reflects an awareness 
by the tribal government of the need for such provision 
in the Oneida Constitution. (See enclosure) 

Since the tribe does not maintain a covrt system and at 
present does not exercise its taxing powers the ICRA has 
not produced problems here. 

The Oneida Tribe has had no problems with the ICRA in any 
respect. The one case i*ich the tribe brought was an 
error of tactical judgment based upon misinformation by 
the attorney \Aio represented the tribe. The deficiency 
here is not with the tribe but rather with an attorney 
whose knowledge, while excellent in other respects, was 
absent with regard to Indian law. Disputes involving 
reduction of land assignments and enrollment i^ch might 
have had some application of ICRA have been settled 
amicably at the Agency and Area level of the ECA. It is 
not possible to determine idiether this arrangement will 
continue in the future but bares a need for study to 
anticipate problems >*ich might arise under ICRA. I have 
reconraended to the council that the two Oneida law stu- 
dents be asked to research the area to provide information 
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^^ich the council could use to direct whatever lawyer 
would represent the tribe. 

I think it is imperative that the tribe be provided 
guidelines along vrtiich policy may be drawn regarding 
the retention of legal counsel, i.e., the tribe should 
be able to direct an attorney to their needs. This is 
based upon the assumption that neither Indian lawyers 
nor non-Indian lawyers are or will be available in the 
near future. 

Finally, I have recommended to the tribal council that 
the law students be used to provide legal research data 
in specific areas, e.g., tribal court systems, ICRA 
problems, and lawyer/client roles. Membership require- 
ments are standard to the Oneida J?A Constitution, and 
disputes in this or any other area ooJLd charge signif- 
icantly if there would be change in the Constitution. 
Howe\'er, such change is unlikely given the present level 
of tribal participation in the government. 



ENCLOSURE 



AMB/DKEKT VIII 

A ne^ article. Article VI, Bill of Rights, shall be added 
to the cOTiStitution. 

ARTICLE '/I - BILL OF RIGHTS 

All members of the tribe shall be accorded equal oppor- 
tunities to participate in the econortfic resources and 
activities of the tribe. All members of the tribe may 
enjoy, without hindrance, freedom of wors^p, conscience, 
SjDeech, press, assembly, association and due process of 
law, as guaranteed by the Constitution o£ the United States. 
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Pueblo of Santa Clara; New Mexico 
Prepared by: Jody N» Folwell 



Presently the major legal problem Santa Clara is confronted 
with is the granting o ' ry::nbership to half breed children* 
The Santa Clara Constitution under Article 11, Section 1, 
Sub-Section a, b, c and d, states the conditions for mem- 
bership: 

» (a) All persons of Indisui blood \^hose names 
appear on the census roll of the Santa Clara 
pueblo as of November 1, 1935 f provided that 
within one year from the adoption and approval 
of this constitution corrections may be made 
in the said roll by the pueblo council with the 
approval of the Secretarj' of the Interior. 

(b) All persons bom of parents both of whom 
are members of the Santa Clara pueblo. 

(c) All children of mixed marriages between 
members of the Santa Clara pueblo and nonmem- 
bers, provided such children have been recognized 
and adopted by the council. 

(d) All persons naturalized as members of the 
pueblo.' 

The family o'' the Martinez's and persons similarly situated 
brought the membership case before the !'*ederal District 
Court on denial of due process under the ICRA. The Mar- 
tinez » s state that they were denied the right of membership 
due to the nonmembered status of their father. The father 
is a member of another tribe. Traditionally the fema3.es 
are not given the same rights as the male who marries 
outside of the tribe; heritage is patrilineal. The 
constitution is not clearly defined as to which sex 
group can acquire or be grantv^d membership. Under sub- 
section (c) the sex grouo is not identified. Thus, the 
original decision of membership is based on tradition. 

Tho tribal council claims that the Federal District Court 
dons not have jurisdiction over the case since the Mar- 
tinez »s have not exhausted their tribal remedies. 

The tribal council could have benefited from timely advice 
as to tho requirements o:' nemb^^rship under ICRA. The 
council in ny opinion would have taJ:en great pain3 in 
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woichinf^ the issue and the consequential monetary 
dainafrec to the council if tir^ely advice were given^ 
The alleviation of the problems in the present case 
is very difficult to sxirmise, since the tribal council 
refuses to acknow?.edge the violation of the Martinez's 
rights under ICRA. The tribal council feels that as a 
governmental power they should have the right to decide 
membership. 

The possibility of Santa Clara's granting nf^mbership 
to the Martines's and persons similarly situated would 
be ono solution. The granting of membership would^ 
though, raise other issues of tribal sovereignty. The 
tribQ under this solution would be acceding to another's 
wishes by threats of litigation. Conclusively the 
tribal council would become puppets for aggressive 
groups or persons. 

Another solution to the membership problem would be to 
change the conditions of the membership requirements 
under the constitution. This solution would also create 
another action by the -tribal council tinder intimidation. 

The only alternative I see in delineating expensive and 
destructive litigation -for tribal councils under the 
ICHA is to have a consent clause placed in the ICRA. 
The tribal ^vernments would be given the option of 
accepting the ICRA as is or denying its fall contents. 
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d# Cherokee ; Oklahoma 

Prepared by: Robert Steven Lowery 



The two areas of specific interest here are ccncerned 
with Tribal naembership and elections. Tribal member- 
ship really poses no problenj since the membership is 
open to all descendants of enrolled members and can 
be established in the same way as heirship is estab- 
lished ijf the state courts. 

Elections, on the other hand, do pose some problems, 
as already pointed out, Un^er the proposed constitution 
the application of the one man-one vote rule has ob- 
viously been broken and in talking to the solicitor's 
office it is quite clear that they will not let that 
part stand, 

In general most Tribal officials agree with the Indian 
Civil Rights Act which is probably better suited to the 
Oklahoma Tribes than others oecause of the lack of 
reservations. Also considering the Act of 1906 the 
Tribe has always been subordinated to the state and 
would have probably had to follow those procedures 
anyway. 

There has been only one case brought under the Civil 
Rights Act that affected the tribe, , , In the case 
of Groundhog Vi Kgeler, ^2 F,2d 67k (1971), it was 
held that the Cherokee Tribe's method of selecting 
the Principal Chief did not fall under the bill and 
that the bill limited only tribal government and not 
the power of the Congress to change their statiis. 
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2. ConrerltarY 

Since this was the final issue that we were asking the students 
to research rrrer the course of the summer we did not receive as many 
reports on this question as \re would have liked* The primary reason was 
simply a lack of available time during which the researchers could respond 
to the nemorandau. As our discussion with the students and tribal repre- 
sentatives at the evaluation session conducted at the close of the summer's 
work revealed, this lack of response was not indicative of a lack of 
int#»rest on the part of either the students or the tribal representatives. 
Many of the tribal I'^aders, particularly those who have had the experience 
of responding to a lawsuit brouf^ht against the tribe under the Indian 
Civil Rights Act, are all too aware of the difficulties created for tribal 
governments by this law. However, it is not a question which can be dealt 
with easily nor are there any simple recommendations whidi could be made 
to the tribes which they might impleinent in orvier to deal effectively with 
the requirements of the act. 

Despite the relative sparseness of reports from which we might 
draw observations, there is one corrnon point stressed by the sttjdents. 
That is, it is in the area coping with the requirements of the Civil 
^•ight-s Act that tribal governments can most use professional legal advice. 
It is in the area of civil rights that tribal leaders cannot fall back on 
their experience gained through working with the tribal government. Such 
an experience cannot be relied upon to furnish guidelines in the more 
technical aspects of constituuional law, an abstract and complicated 
subject matter even for experienced attorneys. 
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•^or example, subsection 8 of Title II of the I.C.R.A. requires 
Indian tribal governments to accord the right of due process and equal 
protection in the exercise of selT-goveming powers. Traditionally, 
constitutional lawyers speak o^ "due process" as being maie up of the 
'"ollowinfc elements or actors: (1) adeqiiate notice; (2) opportunity 
for full hearinf=:s; (3) a record of proceedings and {^) right to an 
appeal • 

These are general requirements which fit many different kinds of 
situations but as constitutional law has developed they have been deter- 
min^'d to be minimal requirements to insure "procedural" due process* A 
lawyer advising a tribal council would have little difficulty in insuring 
that these procedural requirements are respected by the tribal council 
in the course of an exercise of governmental action such as revocation 
of a tribal member •s land assignment. However, without such legal advice 
the tribal council would be Just as apt to prejudge the tribal member's 
rights in the matter and come to a conclusion without thinking it neces- 
sary to give him an opportunity for a full hearing following adequate 
notice of the hearing or insuring that a record vrtiich would point out 
the reason for the council's decision is made and, finally, insuring 
that the party has the ri^ht to some sort of appeal from the council 
action. It is not that the tribal council would necessarily be proceed- 
ing in an unjust manner, but they would simply be basing their actions 
-^n 5; comnx. u.e..se analysis of the tribal member's rights as opposed to 
a technic- . legal analysis* from such a non-lawyer's point of view, it 
it may be an easy matter to recognize that a particu3.ar tribal member has 
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lost his right to a land assignment as a result of a failure to maintain 
residency thereon and the action of the tribal council in officially 
revoking the assignment in order that it iqay be available for someone 
else is merely a formality for >rtiich there would ^eem to be no need for 
the procedural niceties of notice and full hearings By way of contrast, 
the lawyer would be aware of the fact that although it may be a cut and 
dried situation, nevertheless the council as a technical, legal matter 
would be violating the principles of procedural due process to revoke 
the tribal member's right without going through the motions of granting 
a full hearing. In such an instance and in many other similar kinds of 
cases the availability of professional legal advice would be quite a 
significant element in enabling a tribal council to carry out its gov- 
erning responsibilities without running afoul of technical requirements 
of the Indian Civil Rights Act* 

Our student researchers were unanimous in recognizing this fact 
as were the tribal leaders present at our evaluation session • Here 
again is an area where the analogy between a tribal council and a com- 
parable governing body of a municipality is particularly appropriate • 
The notion that professional legal advice is a necessity and not a Itixury 
for municipal governing bodies .even in day-to-day operations is well 
accepted by the non-Indian world • The city or county attorney is expected 
to be present at all city council deliberations to offer his advice or 
opinion as to the legalities of any particular proposed course of action • 
It was the experience of our researchers that even those tribes with the 
resources to afford a full-time attorney often do not use their legal 
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staff in the same way that a city council wo\ild. Many tribal councils 
are conditioned to think that although the tribal attorney may respond to 
requests for legal opinions generally, he is only available for litigation 
and not for full-time advice. Of" course a great many tribes simply do not 
have the resources to pay for :'ull-time legal services. This can be a 
self -perpetuating cycle in that if the tribe had a full-time lawyer avail- 
able they might be able to generate sufficient resources to be able to 
a'^ford him, but without this kind of full-time legal advice often the 
opportunity to generate such resources is lost. 

In s'lmmary, we see that in the area of the Indian Civil Rights 
Act and tribal governments our initial assumption seems to have been borne 
out. That is, the main difficulty presented for a tribal council hy the 
1968 Indian Civil Rights Act is simply one of understanding on the part 
.o*^ tribal leaders as to exactly what the Act does require in the course 
of their day-to-day exercise of tribal power. The reason, at least ini- 
tially, wtiy there is such a difficulty in understanding ^rtiat the act 
requires is that the law essentially constitutes the imposition of a 
"•oreign" set of values and procedures onto the tribal communities. As 
we suggested earlier in our analysis 0" the "legal** shortcomings of the 
law, the issue can be reduced to determining what standards federal courts 
are to use in reviewing the actions of tribal governing bodies. If fed- 
eral courts adopt an interpretation of this law which argues that tribal 
standards as opposed to non-Indiai- standards were meant to apply, one of 
the major problems with the act will have been cured. 

In retrospect we can also see that the law has been useful, at 
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lf»ast in a negative sense. That is, the law has been a device forcing 
tribal, councils to take a closer look at their procedures in order to 
insure that the technical elements o? the law are complied with. Many 
tribal people will also agree, no doubt, that it is not a bad thing to 
require that tribal councils treat different segments of the community 
in an equal manner and that decisions affecting people's rights are made 
a part oi* the public record, with tiiose adversely affected parties having 
the oppr:rt;'^"iity to present their si(^e of the case. If these kinds of 
basic elements of fairness could be guaranteed without the deleterious 
sL^e effects discussed above th*?re would no doubt be \inar:imous support 
in Ihe Indian conmunity €or a civil ric^hts law. 
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III. SU^tt^Y AND rtECOMMENDATIONS 



A, 



Evaluation of This Pro^7 ect 



As has been stated earlier in this report, this "action^research 
project to conduct an assessment of the institutions of tribal government" 
was designed to be a broad research effort which would sxjrvey the whole 
field of tribal government by focusing on several key issues in the area* 
Each researcher was assigned the task of conducting an individual analysis 
of his or her respective tribal government and writing a complete report 
on his or her analysis* As administrators of the project we had assumed 
the responsibility of compiling the individual reports in order that we 
might issue a collective report of our research findings ^ch would be 
shared with all the participating tribal communities, researchers, 
resource personnel and organizations. Consequently, this collective 
repor\; is not intended to constitute a scientific analysis of the 
question but rather a statement coming from our team of Indian Lawyers 
and law students basically to be taken for whatever it mi^t be worth* 

We felt that those tribal communities participating in this study 
were themselves representative of the total range of problems and situa- 
tions which might be expected to be encountered on any given reservation* 
The tribes range from the numerically large to small communities, from 
those with considerable resources to those with practically none, from 
tribes with highly developed and sophisticated governmental systems to 
those with little more than a functioning tribal council* We also inten- 
tionally included several of the pueblo communities in New Mexico as well 
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as several of the Indian tribes from Oklahoma, tribes in P. L. 290 states 
and those in non-?* L* 280 states* 

In the context of attempting an evaluation of the project itself, 
from an administrative point of view several observations can be made. 
As a follow-up on this suimner's experience the American Indian Lawyer 
Trgdning Program plans to establish a legal intern program for nacive 
American law students on a year round basis • A joint funding commitment 
has been received from the Bureau of Indian Affairs and the Office of 
Native American Programs, HFrfo Present plans are to implement the project 
with three separate classes or groups interns - the first group to 
commence participation in the project beginning in the ^finter-spring of 
1975 • Basically the classes will be divided into those students who are 
able to spend part o^ the academic year on a clinical type program during 
which time they will be classified as full-time stiidents and receive 
either a partial or fiill academic credit for their efforts • The second 
class of students will be those who for one reason or another are not able 
to participate during the school year itself and thus their only available 
time to work on such a project would be during the summer nonths^ 

Many law schools in the county have broadened their ideas of cur- 
riculum to include clinical or field experiences which take place away 
from the classroom as a recognition that this type of experience can be 
a valuable supplement to the traditional law school course of studies. 
Consequently we are in the process of designing an intern project which 
would meet requirements imposed by the various law schools as a prerequi- 
site to granting academic credit for 3och clinical work. We are convinced 
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that the Indian law st^adent, if he or she intends to devote a professional 
career to working with Indian conimunities, can benefit greatly by an oppor- 
tunity to spend part of the three years of law school gaining an idea of 
what the legal needs of Indian communities really involve. In addition, 
by taking advantage of the opportunity to spend the spring or fall academic 
semester in such a field project, a law stiident would have a great deal 
more time than the eight w&^ks which were av^lable to our summer interns 
and thus be able to follow up on research efforts which a summer's experi- 
ence would only allow time to touch upon. As administrators of both the 
past summer's project and the upcoming year-round intern project, we hope 
to be able to apply the many lessons vrfiich were learned during the summer. 

1. Organization 

This summer we found that a problem shared by nearly all of the law 
students was that they did not have a firm idea of the kinds of legal 
problems vrtiich were considered priority items by tribal leaders in the 
communities they went to prior to going to those communities. It would 
be a relatively simple matter to accomplish this by providing an oppor- 
tunity for the students to visit the communities for one or two weeks 
prior to attending an orientation and training session. At the training 
session the interns could prepare themselves in the specific legal areas 
which relate to the kinds of problems they will be working on during their 
field experience. Actually such an approach entails an entirely different 
purpose for the intern project, lhat is, the summer's effort from the 
outset was an attempt to perform a survey which woulc give us a picture 
of the various tribal governing institutions, vrtiereas the follow-up year 
round intern project has as its primary purpose legal training for the 
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intern and secondarily the furnishing of a service to the tribal ccxn- 
munities wherein interns will be placed. 

We feel that the advantage to be gained by having the interns 
select and concentrate their efforts on specific legal problems involving 
the conrnitmities they will be placed at is simply that the burden of pro- 
viding substantive direction to the interns becomes much more manageable 
from an administrative view as the students* efforts become more specific 
and defined. Just as importantly, focusing on specific legal issues will 
allow for a natural measure of the student *s accomplishment during his 
participation in the project. That measure will be the degr<3e to which 
the student can realize some of the success in solving these kinds of 
legal problems. Just as the students may thtis measure their individual 
success, so the project administrators may be able to point to project 
successes. 

2. Direction 

As a corollary to the basic change in organization for the intern 
project described in (1) above, we realized that a different degree of 
supervision and direction will need to be provided to the interns. Whereas 
with the summer project xhe stijdents were more or less on their own, in 
performing a field evaluation if the student is going to be asked to work 
on specific legal problems for a tribal community he will need to work 
much more closely and perhaps even under the direct supervision of an 
attorney. It would be xmrealistic to expect even the most talented and 
energetic law student to engage in legal research involving actual legal 
problems of the tribal community without being able to rely upon the ad- 
vice and supervision of an experienced attorney. 
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B. Recommendations 

In initiating this project we had originally hoped to be able to 
identify fairly specific kinds of items in the area of tribal government 
which woixld constitute recommendations for national Indian organizations, 
the Bureau of Indian Affairs and like federal agencies* We felt that as 
the law students conducted their evaluation of the governing institutions 
ttiese hoped for specific items might emerge from the st\)dy as issues 
recognized by all of the tribes in common • 

In addition, as we mentioned in the initial section of this report, 
a common theme to our evaluation of the tribal governing institutions was 
the on-going adequacy of tribal constitutions in light of the changing 
circumstances which the findin gs of our researchers would reveal. We 
hoped that by focusing on the question of constitutional deficiencies one 
could perhaps begin to get a pictxire of where the I.C.R.A# pattern and 
tribal constitutions need reform most* 

As the study progressed we were forced to realize that our expec** 
tations that specific recommendations could be made were simply not 
realistic. The total situation confronting txdbal governments today is 
much too complex and the tribes too diverse for such an approach to be 
valid. In a general sense, hoi^ver, we can feel confident in spelling 
out in broad terms the need for the development of several programs irtiich 
would begin to address the multif aceted and complex problems pointed out 
by our study. 

1» Tribal Govemment Resource Center 

The establishment of a tribal government resource center is 
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the primary program recomnjerylation* As the student reports made clear, 
one of the real needs of Indian tribal governments is for technical assis- 
tance in properly developing and exercising tribal .goveiming powers. No- 
tably absent from the array of services provided by federal agencies and 
private groups is program effort >rtiich would attempt to advise and assist 
tribes in just this very manner. Such a service should encompass not only 
technical assistance directly to individual tribes but the systematic 
organization and compilation of research data in the area. Our suggestion 
is that such a research aixi resource unit be created to specialize in such 
a function. The unit could begin systematically collecting information 
on how tribes have best exercised powers in a given number for fields such 
as taxation, zoning, regulation of business enterprises, protection of 
natural resources, and so on. A packet of materials could be developed 
in each separate field if^ich would then be made available to tribes re- 
questing assistance and perhaps even model sets of tribal ordinances could 
be written up which, if furnished to tribes, could be available for modi- 
fication to meet their own individual needs. 

2 . Development of Evaluation Standards 

A related problem for tribal governments is the lack of stan- 
dards by T^ch they could measure whether or not the various agencies 
providing services to them were functioning in the most effective manner. 
The same observation is true of the tribes • own governing institutions. It 
is interesting to note that comparable kinds of qualitative mechanisms and 
services are available to municipal governments or local governments under 
the state systems. This would seem to imply that it would be a useful lead 
for tribes to investigate the same and to see what might be learned therein. 
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C* Conclusions of N>C>A>I> Workshop on Tribal Governa»nt ■> 31st 
Annual Convention, San Diego^ California (October 2^-^27^ 197^) 

This writer participated in the recent N.C.A.I. convention as 
workshop panel moderator on tribal government • In that capacity I was 
asked to assemble a panel of persons \Ao would be able to examine the 
question of the tribal government from the different relevant perspectives 
and come up with recommendations or resolutions which !!• C.A.I, could then 
adopt as programs for the coming year. Materials developed as an agenda 
for this workshop which also identifies panel members and their backgrounds 
are attached to this report as appendices. The vaiious specific recom- 
mendations coming out of this panel are discussed below. As woiiLd be 
expected, these recommendations and the rationale for them strongly rein- 
force the research findings of this research project* 

1. Ana lysis of Contracting^ 

Members of the workshop panel and those participants of the 
convention attending the workshop -felt very strongly that the question of 
contracting should be exhaustively analyzed by a non- federal organization 
and reports cn this analysis made available to the various tribes. It 
vras felt that contracting could be a very valuable mechanism for many 
tribes, not only to increase the level of self-government but also to 
nrnvide an administrative base for the tribal functions. However, it 
must also be recognized that contracting as explained and proposed by 
federal officials of the BIA was don^ so -Yom their perspective and his- 
tory has shown that the BIA's point of view has not always been consistent 
with or even in the best interest of the tribes. In any event, it simply 
seemed like a worthwhile and wise endeavor to suggest that 11. C.A.I. 
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assume the responsibility or conducting an evaluation of contracting so 
that those tribes who have not yet entered into these kinds of contracts 
would know of the range of options available to them and that all tribes 
have available to them an evaluation of how contracting has worked in a 
representative number o:' tribal situations. It was also recomnended 
that r:. C.A.I, approach the Bureau of Indian A.Tairs for a contract to 
?er"onr. this evaluation of the contracting process. 

2. Moni toring BIA SuPt)ort for Tribal Co urt Systems 

The workshop also recognized the critical natvire of the role 
which trjbai courts have been asked to play in the development of tribal 
seir-deterndnation. Many tribal leaders are aware of the fact that the 
tribal court has long been a neglected institution, both ixnder BIA control 
and under tribal control, with the result that in many cases tribal courts 
were simply not up to the scope of the demands being placed upon them at 
prepent. That is, for those tribes taking a much broader review of tribal 
ROvernTOnt and >idiat their own tribal government would be doing, it is only 
logical to point out that the tribal government without an effective court 
system to implement and carry cut. tribal law is really weakened. To its 
credit, the BIA has recognized the fact that tribal courts do need a greater 
level o*- support than they have received in the past and the Bureau has 
.consequently been directing more attention to this area. It was reported 
by participants at the workshop that the BIA had taken upon itself the 
role o** maintaining a training program for Indian tribal court judges which 
was to be initiated in the near future. It was therefore a recommendation 
o*- the tribal government workshop that N. C.A.I, monitor this training 
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pro^^am as conducted by the BIA to insure that those tribal judges parti- 
cipating receive the degree of training which is coinmenaurate with the 
deiTjands being placed on their court systems* As part of this recornnenda- 
ticn the workshop also recofinized the fact that the relationship between 
tribal courts and local units of state goveminent court systems was an 
area which wdild require much attention* In the past the relationship 
between tribal and state courts has been practically non-existent with 
the result that oftentimes tribal courts ignored requests for enforce- 
ment of the stale court judgments and vice versa* It does not require 
any deep analysis to realize that this situation if pursued would not 
be beneficial to tlie tribe or the state* Consequently it was reconnended 
that NCAI ezplonc. ways of studying and publicizing experiments and 
interrelationships between tribal and state courts which various parti- 
cipants in the workshop were familiar with, A listing of such experiences 
was made for the benefit of ?;CAI officials* 

3» Training for Tribal Leaders on Jurisdictional Relationships 
Between Tribal Governments ax>d Local Units of State Governittent 

Workshop panelists recognized that a serious and persistent 
problem for local tribal leaders was the lack of understanding by both 
tribal people and local state governmental personnel of the proper rela- 
tionship between Indian tribal governments and those neighboring units of 
the state government* For any one at all familiar with local non-Indian 
sentiment in the communities neighboring reservations, it would not come 
as a surpirise to hear the great lack of understanding as to the actual 
legal status of Indian tribal governments* All too often local people do 
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rot understand that the tribe has a right to operate as a semi -sovereign 
sel'"-coveminK unit and that the implications of the tribe's operating 
in such a manner are that neighboring unit? of the state government must 
necessarily recognize tribes as such. Instead, the notion persists among 
members of the non-Indian communities thai Indian tribes are simply wards 
of the federal government without any real powers or responsibilities 
of self-government. It was recommended to IXXL that they investigate 
ways of setting up training or workshop sessions on the local level for 
tribal leaders and also possibly for leaders of the non-Indian communities 
in order that they might explor** in concrete terms just what tribal self- 
f;overnment mnans. Such an education process would, of course, benefit 
thp local tribal people but should also have the effect of dispelling 
any false notions presently held by non-Indian communities and lAich now 
form the basis of potential controversy, i.e., political backlash. (See 
also: South Dakota ".eport on Intragovemmental Relationships - listed 
in Bibliography) 

Creation of Training Model s for Development of Tribal "Manage - 
ment Capabilit ies" 

The panel recognized the serious problem posed for many tribal 
governments by their lack of management capabilities. These problems 
simply do not have to exist since the acquiring of experience and ability 
in the management and administratinr* area is basically a matter of locat- 
ing and training personnel. However, many tribes are handicapped by the 
^act that they do not have the experience to know ^ere to start or how 
to go about concentrating on this problem. Workshop panelists and parti- 
cipants felt that it would be a good way to begin to meet this problem by 
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developing training materials and model management plans \*ich could be 
distributed to tribal governments \Mch might form the basis for their 
discussion at the local level as to what was possible and desirable in 
^he development o^ their own management capabilities* 



5* Support for Tribal Governments Located in P> L> 280 States 

Panelists at the workshop recognized that those tribal govern- 
ments located in P. !• 280 states faced special problems insofar as their 
achieving reco|i:nition of sel ^-governing rights. That is most tribes 
were all too often burdened with the proposition that Public Law 280 had 
effectively lathdrawn '^rom them mariy areas of jurisdiction with the result 
that those tribes could not trulj' function as self-governing units. 
Leaders of P. L. 280 tribes were requesting assistance from NCAI in pri- 
marily two areas, that is, strategies for retrocession frcxn the effects 
of P. L. 280 and strategies in developing a favorable interpretation of 
the law. P. L. 280 had been amended in 1968 to allow those states irfiich 
had assumed it to retrocede or in effect give jurisdiction back to the 
tribal governments in the areas they had assumed it from under the origi- 
nal version of the law. However, many tribal leaders recognized that 
this was a very political question on the state level and they were 
asking MCAI to help then devise strategies of attacking the question from 
the politicalppoint of view. That is, how they might begin to lobby at 
the state and national levels -for retrocession. 

In the other area of the interpretation of the scope of P. L. 280, 
panelists at the workshop pointed out that under one theory of the law 
r. L. 280 did not iriLthdraw many areas of jurisdiction or governmental 
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authority from tribal goverrcnents but simply conferred the power on the 
states to act in those areas, with the result that there was concurrent 
jurisdiction - or jurisdiction was shared by both the state and the tribe 
with respect to the specified areas. However, this theory is not commonly 
accepted by state courts nor has it been fully litigated in the federal 
courts* As to this issue, the P. L. 280 tribes were requested that 
N. C.A.I* help them by devising in effect litigation or judicial strategies 
for insuring that the most favorable interpretation of this law is even- 
ttxally arrived at in the court systems. 
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APPENDIX A 



PROFILES ON INDIAK LAW STUDENT RESi^iARCHERS 



Urban Bear Don*t Walk 

Tribal Affiliation: Crow Indian Tribe, Montana 
Married, three children 

Attending University or Montana School of Law, Missoula, Montana 
Anticipated Date of Graduation: June 1975 

Undergraduate: Montana State University, Bozeman, Montana; Accounting 
Harry J» Buckanaga 

Tribal Affiliation: Sisseton-Wahpeton Sioux, SissetcKi, South Dakota 
Age: 25 

Attended University of Minnesota School of Law, Minneapolis, Minnesota 
Undergraduate: Dartmouth College, Hanover, New Hampshire 

Jcxly Folwell 

Tribal Affiliation: Santa Clara (Tewa), Santa Clara Pueblo, New Mexico 
Age: 31; Married, two children 

Attended Dickinson School ol* Law, Carlisle, Pennsylvania 
Undergraduate: University of New Mexico and College of Santa Fe; 
Elementary and Secondary Education 

Carole Ann Hart 

Tribal Affiliation: Rosebud Sioux, Rosebud, South Dakota 

Attending University of South Dakota School of Law, Vermillion, S. Dakota 

Gerald J* Hill 

Tribal Affiliation: Oneida Indian Tribe, Oneida, Wisconsin 
Age: 37; Married 

Attending University of California School or Law, Davis, California 
Anticipated Date of Graduation: Jxme 1976 

Undergraduate: California State University, Northiddge, California; 
Linguistics 

James Hofbauer 

Tribal Affiliation: L'Anse Chippewa, Keweenaw Bay, Michigan 
Age: 25; Married, one child 

Attended University of Michigan School of Law, Ann Arbor, Michigan 
Undergraduate: ilorthland College, Ashland, Wisconsin 

Robert E» Lah'ountain 

Tribal Affiliation: Chippewa, Turtle Mountain Reservation, Belcourt, N» D# 
Age: 28; Married, one child 

Attending Loyola University School of Law, Los Angeles, Calif oniia 
Anticipated Date of Graduation: Jime 1975 

Undergraduate: Montana State University, Bozeman, Montana; Government 
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Robert Steven Lowery 

Tribal Affiliation: Cherokee, Tahlequah, Oklahoma 
Age: 24; Married, no children 

Attending University of Tulsa School of Law, Tulsa, Oklahoma 
Anticipated Date of Graduation: June 1976 

Undergraduate: California State College, Dominguez Hills, California; 
Political Science 

Arthur Maillet 

Tribal Affiliation: Paiute /Shoshone, Walker Aiver, Nevada 

Attending Golden Gate University School of Law, San Francisco, California 

Anticipated Date of Graluation: June 1976 

Age: 28; Single 

Undergraduate: Pasadena College, Pasadena, California; History, B.A. 
Pennsylvania State University, M. M. 

Hilda Ann Manuel 

Tribal Affiliation: Papago, Sells, Arizona 
Age: 24; Single 

Attending University of New Mexico School of Law, Albuquerque, New Mexico 
Anticipated Date of Ptraduation: June 1976 

Patricia Quirk 

Tribal Affiliation: Quechan Indian Tribe, ?t. Yuma, California 
Age: 38; Widow, three children 

Attended University of California School of Law, Davis, California 
Undergraduate: Chico State College, Chico, California 

David Ricketts-Kingf isher 

Tribal Affiliation: Cherokee, Tahlequah, Oklahoma 

Attending University of California School of Law, Berkeley, California 
Jimmy Shorty 

Tribal Affiliation: Navajo Indian Tribe, Window Rock, Arizona 
Attending University of New Mexico School of Law, Albuquerque , New Mexico 
Anticipated Date of Graduation: June 1975 

Undergraduate: St. Joseph«s College, Rensselaer, Indiana; Geology 
Ron Solimon 

Tribal Affiliation: Laguna Pueblo, Laguna, New Mexico 
Age: 23; Married 

Attending University of New Mexico School of Law 
Anticipated Date of Graduation: June 1976 

June Webb 

Tribal Affiliation: Nez Perce Tribe, Lapwai, Idaho 
Age: 24; Single 

Attended University of California, Hastings School of Law, San Francisco 
California * 
Undergraduate: University of California, Berkeley, California; Sociology 
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Department of the Interior 
Bureau of Indian Affairs 



APPENDIX B 



Statistics 
Dec. 24, 1974 



INDIAN RESIDENT POPULATION AND LAND DATA 



Acres m 
Trust 
Land Report 
(1973) 



Location 



Indian 
Resident 
Population 
(1973) * 



uriginax 
Area of 
Reservation 
(1934) 



Belcourt, North Dakota 

Turtle Mountain Reservation 

Cheyenne -Arapaho Tribe 
Concho, Oklahoma 

Flathead Reservation 

Salish 6c Kootenai Tribes 

L'Anse Band 

Keeweenaw Bay, Michigan 

Nez Perce Reservation & Tribe 
Idaho 

Quechan Tribe 

Fort Yuma Reservation, Calif. 

Rosebud Reservation 
South Dakota 

Sisseton Reservation 
South & North Dakota 



7,385 
4,200 
2,955 

404 
1,505 

856 
7,538 
2,434 



458,700 
4,294,460 
1,248,000 



760,133 
25,622 
3,228,161 
918,780 



68,907 
91,202 
612,845 
10,109 
87,475 
9,246 
933,536 
106,009 



* These figures indicate total Indian resident population without 
distinguishing between tribal members and non-members* 
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The following figures were submitted by student researchers: 



Location 



Indian 
Resident 
Population 



Tribal 
Member- 
ship 



Acres 

in 
Trust 



Chippewa-Cree 

Rocky Boy Reservation 

Paiute -Shoshone 
Lone Pine Band 

Owens Valley, California 

Papago Tribe 
Arizona 

Pueblo of Laguna 
New Mexico 

Oneida Tribe 
Wisconsin 

Pueblo of Santa Clara 
riew texico 



1,600 

150 
9,000 
5,200 
2,700 
l,20if 



2,200 



^,800 
7,000 



107,613 
237 

3,000,000 
^25,000 
65,000 
^2,737 



APPEIJDIX C 

ALBUQUERQUE TRAINING SESSION: OUTLINE OF 
DISCUSSION ON TRIBAL CONSTITUTIONS, 
TRIBAL POWERS OF SELF-GOVERNMENT AND 
THE INDIAN BILL OF RIGHTS 



Legal Foundations of Tribal Governments-Constitutional 
and non-Constitutional Tribes 

A. The Indian Reorganization Act - History and Purposes 

1. ^16 - general structure and development of 
tribal constitutions under IRA 

2 . ^17 ' corporate charters 

B. Non-IRA Constitutions 

1. Pursuant to specific federal acts (e.g./ Okla- 
homa Indian Welfare Act, Alaska Native Act) 

2. Independent of specific federal statutes 

C. Non-Constitutional Tribes (i.e., 16 Pueblos of 
Nev>; Mexico) 

D. General Role of the Secretary of Interior 

1. Preparation of tribal constitutional provisions 

2. Supervision of constitutional elections 

3. Revie\A7 and/or approval of constitutional provisions, 
tribal legislation, and official tribal action 

4. Opinions of the Solicitor 

The Source and Scope of Tribal Governmental Pov>;ers 
A. General Sources of Tribal Power 

1. Doctrine of inherent: self-governing powers. 

2. General Federal Statutes (e.g., 25 U.S.C. §43- 
transfer of B.I. A. functions to tribes; H.R, 
10294, "The Lapd .Use Planning Act of 1973"). 
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3* Specific Federal statutes (i.e., federal 

laws conveying variou3 rights and powers to 
specific tribes, e.g., tribal land consolidation 
acts) 

4. The IRA and tribal constitutions - the confirma- 
tion of inherent and statutory powers 

General Limitations on the Scope or Exercise of 
Tribal Powers 

1. General Federal Statutes (e,g., the Non-Inter- 
course Act, 25 U.S.C. §177; the Trader Acts, 
25 U.S.C. §§261-264; Leasing Regulation Acts, 
25 U.S.C. §§391 et seg . ; General Crimes Act, 
18 U.S.C. ^§ 1152; Major Crimes Act, 18 U.S.C. 
^1153; Liquor Laws, 18 U.S.C. §§1154-1156, 1161; 
P.L.-280, 18 U.S.C. §1162, 28 U.S.C. §1360). 

2. Specific Federal Statutes (i.e.. Congressional 
restrictions imposed on particular tribes, e.g., 
§§26 and 28 of the "Curtis" Act of June 28, 1898, 
30 Stat. 495, respectively rendering the laws of 
the Five Civilized Tribes unenforceable in federal 
courts and abolishing the tribal courts of those 
tribes) . 

3. Indian Bill of Rights, 25 U.S.C. §1302, and the 
application of modified federal constitutional 
standards to official tribal action affecting 
members and non-members of the tribe. 

4. Tribal Constitutional Limitations (e.g.; (a) the 
failure of tribal constitutions to spell out 
inherent powers vested in the tribal council; 

(b) the cumbersome procedures for constitutional 
amendment; (c) the approval power of the Secretary 
of Interior over constitutional amendments under 
25 U.S.C. §476 as to IRA tribes and 25 U.S.C. §2 
as to non-IRA tribes; (d) the review or approval 
power over tribal ordinances delegated by IRA 
and non-IRA Constitutions to the Secretary; and 
(e) the incompatability between the quasi-anglo 
coabtitutional structures or procedures of tribal 
government on one hand, and the neads and resources 
of the tribe on the other hand. 
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5. Judicial doctrines on the permissible scope of 
state action within Indian country, especially 
in relation to state power over non -Indians and 
non-Indian owned land on reservations. 

III. The Extent and Exercise of Specific Tribal Governmental 
Powers 

A. The Power to Form or Dissolve a Government 

1. The silence of IRA as to formation of governmental 
structures 

2. The general form of governments that have been 
established - tribal councils and tribal courts, 
as well as the division of power between councils 
and courts 

3. Tribal elections and the Indian Bill of Rights, 
Pipecif ically : (a) application of the one-man, 
one-vote doctrine to tribal electoral districting 
schemes; (b) age and residency requirements for 
purposes of voting and holding office; (3) reso- 
lution of election disputes - tribal remedies and 
federal judicial power under 25 U.S.C. ^1302; 

(d) removal of council members and '*due process" 
procedural and substantive requirements under 
25 U.S.C. S1302(8); and (e) the role of the Sec- 
retary in the conduct of tribal elections and the 
recognitio:i of tribal governing bodies. 

4. Dissolution of tribal governments and/or re- 
writing tribal constitutions 

B. The Power to Govern Membership in the Tribe 

1. The balance of power between tribal control over 
membership for "internal" purposes and the Secre- 
tarial power vis-a-vis federal trust responsi- 
bilities. See Op. Asst. Secretary Loesch, 77 I.D« 
116 (1970) (Scope of Secretarial review authority 
over tribal membership actions) 
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2. Tribol membership standards and the Indian Bill 
of Rights - the Colville and Santa Clara cases; 
Op. Deputy Sol, 76 I.D. 353 (1969) (voiding as 
discriminatory Jicarilla Constitutional Amend- 
ment distinguishing between legitimate and ille- 
gitimate children for purposes of membership 
eligibility) • 

3. Tribal procedures for resolution of membership 
disputes and the role of federal courts under 
25 U.S.C. ^1302. 

C. The Power to Tax 

1. Taxation of members - see Op. Sol, Feb. 17, 1939. 

2. Taxation of non-members - see Buster v. Wright , 
135 Fed. 947 (8th Cir. 1005), app. dis. 203 
U.S. 599 (1906) (taxation of non-federally 
licensed trader in Indian country) ; Iron Crow 

V. Ocflala Sioux Tribe , 231 F.2d 89 (8th Cir. 1956) 
( taxation of non -Indian leases of -Indian a Hotted 
lands); Op. Sol., Oct. 23, 1957 (taxation of 
federally licensed traders); Op. Sol, M-36448, 
Mar. 3, 1958 (tribal sales tax). 

3. State taxation powers - the impact of McClanahan 
V. Arizona Tax Commission , 411 U.S. 164 (1973), 
Mescalero Apache Tribe v. Jones , 411 U.S. 164 
(1973), and Tonasket v. State of Wa£!-:inqton , 

70 Wash. 2d 607, 488 P. 2d 281 (1972), vacated 

and remanded, U.S. , 93 S. Ct. 

1941 (1973), upon tribal tax powers and tribal 
economic development. 

4. Tribal constitutional limitations - (a) scope 
of the tribal council *s power "to levy tax or 
license fees" on "non-members doii)g business 
within the reservation," subject to Secretarial 
review, as limited to commercial taxes, see 

Op. Sol., Feb. 17, 1939; and (b) con;.^titutional 
requirements of tribal referendum prior to 
imposition of taxes or privilege fees upon tribal 
members, see U^S. v. Pollman , 364 F. Supp. 995 
(D. Mont. 1973) . 
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5. Indian Bill of Rights and permissible discrimination 
in taxing members and non-members, see U»S , v . 
Pollman , supra , imposition of fishing fees on 
non -members without similar charges upon members, 
does not violate equal protection clause of 
25 U.S.C. §1302(8); Memo. Sol. M-36821 (Mar. 19, 
1971) imposition of different fishing fee amounts 
upon non-Indians, i.e., preferential treatment for 
some classes of non-Indians, might violate §1302(8). 

The Power to Regulate the Use and Disposition of Tribal 
Property 

1. Assignment of tribal lands for the use of tribal 
members - governing tribal constitutional pro- 
visions and the impact of the Indian Bill of 
Rights. See Johnson v. Lower Elwha Tribal Commun- 
ity , 434 F.2d 288 (9th Cir. 1973) (procedural due 
process requirements under 25 U«S«C. ^1302(8) in 
revocation of tribal land assignment; Martinez v> 
Romney , (D. N.M. 1972) challenge to tribal land 
assignment policies as effecting discrimination 
based on sex contrary to equal protection guaranties 
of 25 U.S.C. §1302(8) . 

2. Expenditure of tribal funds - tribal constitutional 
provisions and the role of the Secretary of the 
Interior . 

3. Transfer of tribal land - the prohibitions of the 
Indian No -Intercourse Act of 1790, 25 U.S.C. $ 177, 
the impact of the IRA (esp. $ 16 thereof, 

25 U.S^C. 476)/ and tribal and consolidation 
programs . 

4. Leases of tribal land k- (a) federal statutory 
limitations, e.g., 25 U.S.C. 391 et seq . , and 
^ 17 of the IRA, 25 U.S.C. 477; (b) the role 
of the Interior Department and BIA in the nego- 
tiation and approval of tribal leases; and (c) 
the jurisdictional division between tribes and 
states over activities of non-Indian lessees of 
tribal land, see Horvell v. Sangre De Cristo 
Development Co. , Civil No. 9106 (D. N.M., Judge- 
ment and Opinion entered Feb. 20, 1974). 
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5. Tribal lands and tribal economic development 
enterprises - (a) the impact of § 17 IRA cor-- 
porate charters, see Op. Sol, M-30849, July 10, 
1940; (b) the inherent power of tribes to 
charter corporations for purposes of economic 
development, see Op, Asso, Sol, M-36781, Aug. 25, 
1969; (c) the reach of state laws and state 
courts over activities of tribally-chartered 
corporations, located on tribal land within a 
reservation, see Op. Asso. Sol., id.; (d) 
the reach of state laws and state courts over 
activities of tribal corporations chartered 
under state law but located on tribal land 
within a reservation, see Memo. Asst. Sol., 
April 6, 1967; and (e) the reach of state laws 
over activities of tribal corporations located 
on tribal or federal lands outside of any reser- 
vation, see Mescalero Apache Tribe v. Jones . 
411 U.S. 145 (1973) . 

The Power to Regulate the Use and Disposition of 
Individual Indian and Non-Indian Property 

1. The division of power between tribal institutions 
and the Interior Department in regulating testate 
and intestate disposition of the property of 
tribal members - distinctions between trust 
property subject to federal administrative control 
and non-trust property subject to tribal court 
jurisdiction. 

2. The power of the tribe to enact police regulations 
governing the land use and zoning of individually 
owned lands on-reserva tions , see Op. Asst. 

Secretary, M , 73 I.D. 229 (April 1971) 

(tribal power to ban aerial crop spraying on- 
reservation); ...Land Use Planning Act of 1973, 
H.R. Report No. 93-799 (Feb. 13, 1974) (describing 
tribal power to zone fee patent lands on-roserva-" 
tion as an unsettled issue and calling for a study 
of the question; the proposed Colville Water Code 
requiring all users to comply (regulating all 
water use, Indian and non-Indian, within the 
reservation) . 
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3. The eminent domain powers of tribes to take by 
condemnation proceedings individually-owned 
lands on-reservation for tribal purposes • See 
Seneca Constitutional Rights Orqaniza >:iQn v> 
Ge orqe . 348 F.Supp. 51 (W.D.N.Y, 1972) (inherent 
tribal power of eminent domain as to use-rights 
of individual members need not be expressed in 
tribal constitution); Op. Sol. M-27810, Dec. 13, 
1934 (tribal eminent domain power does not 
extend to land owned in fee by non-Indians) ; 
the restrictions of the Indian Bill of Rights, 
25 U.S.C. § 1302(5) (providing that tribes may 
not "take any private property for a public use 
without just compensation."); H^R, 11500, "The 
Federal Strip Mining Act of 1974" (consent of 
non-Indian surface owners as condition to mining 
of tribal sjb-surface coal reserves, and the 
possible remedy of tribal condemnation authority) • 

The Power to Govern the Conduct of Members and Non- 
Members of the Tribe, and to Establish Judicial 
Systems to Enforce Such Power. 

1. Inherent power to create tribal courts on judicial 
forums. See Op. Sol. M-36783, Sept. 10, 1969 
(inherent power of Yankton Sioux Tribe under its 
non-IRA constitution to establish tribal courts); 
Memo So. M-36821, Mar. 19, 1971 (inherent power 

of Winnebago Tribe under its IRA constitution to 
establish a court to enforce the Tribal Hunting 
and Fishing Code, notwithstanding the application 
of P,L. 280, 18 U,S,C, § 1162). 

2. Tribal Courts, Courts of Indian Offenses, and 
Traditional (i.e.. Pueblo) Courts -Historical 
Development, current similarities and distinctions 

3. Power of tribes to enact codes regulating on-reser 
vation conduct - historical developments, the 
1968 Indian Civil Rights Act and a Model Tribal 
Code (see 25 U.S.C. ^ 1311) and the approval 
power of the Secretary of the Interior . 

4. Tribal Criminal Codes and Judicial Jurisdiction - 
(a) the "Major Crimes" Act, 18 U.S.C, § 1153, and 
the issue of concurrent federal-tribal jurisdic- 
tion; (b) the "General or Federal Enclave Crimes" 
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Act, 18 U.s.C. ^ 1152, and the division of 
jurisdiction betwaGn federal and tribal courcs 
over "non-major" (i.e., not covered by 18 U.S.C. 
1153) offenses committed by Indians; (c) the 
extent of tribal territorial jurisdiction - 
18 U.s.C. § 1151, "Indian country" as encompas- 
sing (1) a-1 reservation lands, (2) dependent 
Indian communities, and (3) trust or restricted 
allotments; (d) the extent of tribal personal 
jurisdiction over members, non-member Indians 
and non-Indians, see Op. Sol., 77 I.D„ 113 (1970) 
(absent express treaty reservation of jurisdictio 
over whites, tribes have no criminal power over 
non-Indians - this opinion has been declared 
non-authoritative as of January 1974 by the 
Solicitor of the Interior Department and depart- 
mental review thereof is underway); and (e) 
tribal constitutional and tribal code limitations 
on personal, territorial, and subject matter 
jurisdiction - tribal self-imposed restraints 
and Secretarial review authority. 

5. Tribal Codes and Judicial Jurisdiction vis-a-vis 
Doniestic and Family Relations - (a) use of state 
•marriage, divorce and adoption la,;s as opposed 
to continuance or revival of tribal customary 
law; (b) reach of tribal courts over non-members, 
see Memo. Sol., Feb. 11, 1939 (tribal court may 
adjudicate marital status of absent non-member 
spouse in divorce proceeding brought by tribal 
member resident on-reserva tion ; and (c) extent 
of state jurisdiction over tribal domestic and 
family matters arising on-reservation. 

6. Tribal codes and Judicial Jurisdiction vis-a-vis 
Trade and Commercial Activities - (a) the Federal 
Trader's Statutes, 25 U.S.C. 261-264, and the 
division of power over trader regulation between 
the BIA and the tribes, see Op. Sol. M-35040, 
May 20, 1948; (b) the division of jurisdiction 
between state and tribal courts over commercial 
actions arising on-resorva tion - the doctrines 

of Williams v. T.ee . 358 U.S. 217 (1959), Warren 
Trading Post Co. v. Arizona Tax Commission . 380 
U.S. 685 (1965), and Kennerly v. District Court . 
400 U.S. 423 (1971) . 
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APPENDIX D (1) 



gXCERPTS FROM THE IIJDIAN CIVIL RIGHTS ACT OF 1968 



§ 1802* Constitutional lighta 

No Indian tribe In exercising powers o^ self-government shall — 

(1) make or enforce any law prohibiting the free exercise of 
religion, or abridging the freed-»m ot speech, or of the press, or the 
right of the people peaceably to assemble nnd to petition for a redress 
of grie\ances; 

(2) violate the right of the people to be secure in their persons, 
houses, papers, and effects again.'t unreasonable search and selzuies, 
nor Issue vrarrants. bn: upon probable cause, supjiorted by oath or 
affirmatlo!!. and parUrMirn-iy tioscrlblng tho place to be searched and 
the person or thing to no ?t^ized; 

(?) subjecL uny pei:on for the same offeuse to be twice put in 
Jeopardy; 

(4) compel any person In any criminal case to be a witness against 
himself; 

(5) take any pri\at^ property for a public uso without Just com- 
pen.««»tlon; 

(6) deny to an> pe«on In a criminal proceeding tUo right to a 
speedy and public trial, to bo Informed oV (he nalUie and cause of 

the accusation, to b»^ confronted *itH the witnesses against hltn, to 

have rompu\5ary process for obteiVnn^ ^ ; • 

9\ h»S own cyp»i\5e to h«i^eth* %>4»»t^»ct «r Connj?! f^r hi^ d<*^«.fN^,e, 

(7) require excessive ball. Impose excessive fines. Inflict cruel and 
unusual punishments, uim in no ovent Impose for conviction of any 
on« offense ar>y peawlt^- or punishment greater than Intprlsonraent for 
a term of six months or a -fine of ?500.^ or both; 

(8) deny to any person within its Jurisdiction the equal protec- 
tion of Its Ip.ws or deprive any person of liberty or property without 
d\ie process of law; 

(9) pass any bill of attainder or ex post facto law; or 

(10) deny to any person accused of an offense punishable by Im- 
prisonment the right, upon request, to a trial by Jury of not leas 
than six persons. 

PnbX. 90-284, Title II, § 20C. Apr. 11. 1968. 82 Stat. 77. 



§ 1503. inibfivs COHJUS 

T>i'} privilege of the writ of habf^as corpus shall be available to any 
person. In a court of the rnl'.ed States, to test the legality of his detention 
by ord^r oT .-'n Iniltin trll)0 

Pub.L. 90~2S4, Title II, § 203. Apr. 11, 19GS. 82 Stat. 78. 



§ 1311* Model code 

The Secretary of the Interior Is authorized and directed to recommend 
to the Congress, on or before July 1, IOCS, a model code to govern the 
admlnlstratioit of justice hy courts of Indian offenses on Indian reserva- 
tions. Such code shall Inolu'U' pro\islons which will (1) assure that any 
Individual being tried for an offense liy a court of Indian offenses shall 
have the same rigljls. privileges, and immuultles under the United States 
Constitution a^ would be giiar.iateed any citizen of the United States being 
tried In a Federal crwri for any similar offense, (2) assure that any In- 
dividual being tried lor an ofiense by a court of Inilan offenses will be 
advised and made aware ol liis rights under the United States Constitution, 
and under any tf-ihal constltntion applicable to such Indhldual, (3) estab- 
lish proper qur.lific.itions for the office of judge of the court of Indian 
offenses, and (4) i»ro\ido for tho e3tahHr,hlng of educational classes for 
the training of jud.ies of courts of Indian offenses. In carrying out the 
provisions of this subchapter, the Secretary of the Interior shall consult 
with the Indians, Indian tribes, and Interested agencies of the United 
States. 

Pub.L! 90-284, Title III, 5 301, Apr. 11, 1908, 82 Stat. 78. 

LetUlMl\« HUtory. For lejfhlntlve li;*- lOr.S U.S.Code Cong, and Adm.News. p. 
torv and puipyso of Tub.L. 9<>-LVI» j;ee 1637. 
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APPENDIX D (2) 



^XC^^^PTS FROM Tm IIIDIATJ RSORGAMIZATIOn ACT 



[CHAPTKR 570.1 



AN ACT 



;ane 18, 

{8J«5 I 

(PubiicNaSW.) " 



Future aliotment in 
Mrfmity probibue<I 



Rntoration of lands 
to tribal owo^rs^ip. 



Prottios. 

ExL^tmK valid rights 
cot affected. 



Lands \n r«clamat!oo 
projects. 



To con>orvc and develop Indi.nn lands .nud roM»nn-os; to extend to Indians the 
riKht to fonn bu^mc>s and otiior oreani/nti.i'is; to v .t:U)li>h a credit 8.\ steni for 
ludmnsno crant irrtain nt;i»t.-< oi !ior:io rule to Indian.s; to provide 'for voca- 
tional eaucatioii for Indian.-*; and for uihvr pnrproos. 

Be it enact fd If/ the Sr)iate and Ilov^tc of Rrprc^ienfativci^ of the 
United States of Annrha In Cotuji\>is osM'whid, That hereafter 
no laiul of any liulian rt'<orvalion/creatcil or svt apart by treatv or 
agreement with tiic Indian.-^. Act ox Con<rre.^s. lixeeaiive order piu- 
cha.-o, or otiierwise, i^hall W ailotUMl in se\rraltv to anv Indian 

Skc. 2. Tiie exi.^tinor perio(l< of trii^t plared upon'ativ Indian 
lands and any re-trietion. on alienation tiuTeuf are herebv extended 
and continufd until oihrrwi^c dinrloi! bv Ci»j;uae.<s. 

Sec; 3. The Secretar>- of the Interior, if lie 5^iail find it to be in 
the iniblic interest, is hereby authorized to restore to tribal owner-, 
ship tlie reniaininnr >urphw lands of any Indian re^^^ervation hereto- 
fore opened, or antiu>ri'/('d to be (opened (o ^aio. or anv other form 
of dispo.^ai by Presidential i>rorlani:uion> or l)v any oi the pnblie- 
Innd laux of the T'nittn! ^U\W->\ Provided . Jif,vrvo)\ tliat valid ri^rhts 
or elaims of any per>on> to any laruls m) wiUnh-awn existin^r on'^the 
date of the withdrawal .-hall liot be alfected bv this Act: PiwUied 
fini/ttr, Tliat thi- >ection >Iia]I not apply to laiids within anv recla- 
mation project heretofore autborixrd in any Indian re'-ervation : 



Skc. 4. Lxcept a> hcrnu pr.uided. iw «.:dc, do\ i-c, .^ift, exehan-^-e 
or other transfer of reMriclcd Indiari lan<i- (,r of Miares in the asM^ts 
of any huhan trdjt' ^)v cr)rpor:!lion op^anixrii iien^nnder sli-dl bo 
made or approved : /V///vV/a/, /fom err. i hat >VA-h or irjtenwt. 

may, with the ap[)roval of ti)e Secivtarv ..f the Interior, he ^dd 
devised, or otnerwise tran.-.ferred U) the Indian tidie in whii-li tii<' 
lands or siiare> are loeai-l (.r fn»in uhielj the shans were denvt-d' 
or to a siicce.-^-or corporation; and in :di iiiMaiMv.^ such land.s or 
interests siiall descend or bo dvviMMl. in accordance with tiie then 
existiUiT laws of the :St::te, or Federal laws ui,,.tv ap|)licabh^ in 
winch said hind< are. located or i.t wliich tlie subjeci matter of '(he 
corporation i.s located: to any na-uiber of .^uch tnhe tir of «ueh cor- 
poration or iuiy heirs of such mead)er: J'rurhhd {mthrr. That the 
Secretary of tiie Interior inay aulhori/.. vohmtarv excliaii«res- of 
lands ot equal value and me voiinitarv exehauirc of'.^hares of c(nial 
value whenever .sueh e.xchanire, in his jud-uient. i.s expedient and 
beneficial lor or coiupatihie uitb tlu> proptT consolidation of Indian 
lands and for the beiieht of C(»()])erat ive orLranizati* ns. 

Sec. 5. The Secretary oi the Interior i- hrrebv authorized, in his 
discretion, to acfpure throu-h i)urcii:iM', reiia(piisiinieiit, (nft 
exchange, or as.Mpnnei.t. any interot in lands, water ri^rhts or S'p-- 
face rights to land.<, within or witliont exiMini: re^M-vations, includ- 
jn^r tru<t or otherwise re>triete(i ailoiineMt. whether the aUottce bo 
Jivini' or decennvl, for the purpoM' of pioNidin!: land fur Indians 



No trnnyfrn of ro- 
etc ,f\«pucn. 



/7 V rc'O, 

l..n<J5 lauy divcvud 
only lo Fn'lnn inl»c or 
-til ?c- % r otrporutioit 



l>f..cuat, etc., am'rd> 
log to appiii-ablo 1h\»;. 



Vou:ntnry ♦\chao>:e'j 
for proper coniOlMu. 

ttODS. 



\cqiiisltloDs, for pro* 
M<iinff lands for In- 
ds.iD.i. 
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Sec, IC. Any Indian tribe, or triboy, rcsi(lin«r on the ^;une i'(>>:ervii- Jn"^ ?".ormi^^^^^^^ 
tion, shiiU hsivo the ri^'ht to organize for its common wcHaie, :uul ^j^l^^"^ common 
may adopt iin :i,)proi)ri:Ue tonstilntion and bylaw.>, \Y!nrh shall 
become eirecfivo when notified bv a majority vote of \\w :n\\\h mem- 
bers of the tribe, ur of the adnlt Indians U'>!dir..ir on sneh reservation, 
as the case may be, at a special tdoeiion anthori/.iMl and calleil hy ihc 
Secretary of the Interior ander sneh rnles and re^uhition.-^ as he n^^^jj^j^ 
may p if scribe. Such emHtitntion and I>yhnv» wiien ratified as a lore- menlsl^ol^"' * 
said and approved by the Secretary of the Interior shall he re\oeablo 
by an election open to the same voters and eondnetcd in the same 
manner as lunvinabove provided. Amendments to the conslitntion 
and byhnvs imiy be ratified and approved hy th.e Svvrctary in the 
same manner as the (n'iixinal c<mstitntion and bvlaws. ^ . , 

_ t t... 1,* !• r'»' i. '1 ^'11 Adnitlonw powers 

In additu)n to all powers vested m any Inuian tnl)e or tribal vested m tritv. 
council by c\istii»ix law. the con.>titntio!i ad(»ineil by said tribe .>hall 
also vest in such tribe or its tribal eoniu il the follo\\ini; ri^^hts and 
powers; To employ leiral conn.>el. tiie elioiee of conn- el and I'xIniT 
of fees to be snbjee't to the approval of the Secretary of the Interior; 
to prevent the sale, disposition, lease, or encninhrance oi' tribal lands, 
intere.^ts in lands, or i)tlu*r tril)al assets without tlie i'<:i:>ent of the 
tribe: and to ne^'otiate \\itli tht: Federal. iSt::te. and local Gt)\ ern- S(H«^iuy to ft-ivu^ 
meiit^ The )Serretarv of the Interior .>hall advj.^e sneii tribi^ or its cnK^ of tt>ntomi>iateti 
tribal council of all ai)proi)riatit>n estimates or I'Vderal project^: for JJiir*''^"'*^" '^''^ 
tiie benefit of the tribe prior lo the >nonii.>Mon of Mich e^llniates to the 
Bureau of the r»ndir^*t and the Coiuru-s. 

KsuTof.'u>.aciuri^. T'*** ^^ecn tary <>f the Into: ior may. npon jietition by at 

upon pt til lou thf-refor' least iMK^-thiid of the adult rndians. is>ue a ehartrr of incorporation 
fTnMi t o • ^"^^ triVjC" T!..Jt >ti"ii i-ha; te- shall not become opera- 

tioulntc^ivmtoo]^z\' ti^' nnul latitird at a .>[)u*ial rlertion by a majority vote of the adult 
"^3we^ oon/erre* Iiulian^ living tui tlic ifservatioii. JSneh charter may convey to the 
oweraco erre... incorporated tribc the ])()N\er to pnrelniM^, take l)y gift, or be(jnei5t, 
or otherwl.^.^, own, liohi, manaiLTi-. operate, and (!is|)osc of property 
of every de-<'riptio!i. ival and ]ji'r>onaU iiadndi^.g tlie power to pur- 
chase re^trirted Indian land«- ami to i>Mie in exchange therefor 
interests in corporate* j^ropeity. and sneli further powers as may be 
incidental to the conduct of corporate i)n^iness, not inconsistent with 
law, but no authority shall he irranted to sell, mortgage, or lease for 
a period cxei'eding ten yeai-s any of the land inehuled in the limits 
of the reservation. Any charter so issued shall not be revoked or 
surrendered except by Act of (\>pgre.>s. 
Inapplicable to r*s. Slc. IS. This Act -In 11 not apply to any reservation wherein a 
wition.'^'''^ n?prop- j^j.j j,)j.j|y of tijf adult ludiaiH. vti'.iiiir at a •special election duly called 
by the iSem-taiy of ihr» Inieiior, ^iiall vote against its application. 
It shall he the thuy of the Secretary of the Interior, within one 
year after the pa--M!re and appn»val of this Act, to call such an 
election, which election .>hali hv iicid by secret ballot upon thirty 
days' notice. 

cnid'™ ^KC. II). The term ••Tuflian as used in this Act shall include all 

persons of Indian (h*-« <»nt w bo arc membc'rs of any recognized Indian 
tribe now under Fedcr.il jnrivdiclitni. and all persons who are 
descendants of siieh uifniher- who were, on June 1, 1031, residini^ 
within the present lioundarics of any Indian reservation* and shall 
further iiiclnde all other pejson.> of onedialf or more Indian blood. 
For the pur})o.>e^ (»f ihiv Act* K>kiino> and other alxu'igiiial peoples 

••Tribe." Qf Alaska shall he roiiNidered liuliaie. The term tribe " wherever 

used in this Act sh:dl he et>ii-trued lo refer to any Indian tribe, 
organized band. pncl)N>. or th<» Indi:!:-^ residing on one reservation. 

••A^SuJtindiaw.- Tlic words atiult ln<i;an.>" wherc\er used in this Act shall be 
construed to refer to hulians who have attahied the age of t\\enty. 
one years* 
Approved, June 18, 103*L 



Revocttlon. 
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§ 1360. state civil jurisdiction in actions to which Indians 
arc parfies 

(a) Each of the Sditcs or Territories listed in the following table 
shall have jurisdiction ovor civil causes of action between Indians or 
to which Indians are parties which arise in the areas of Indian coun- 
try listed opposite the name of the State or Territory to the same ex- 
tent that such State or Torniory has jurisdiction over other civil 
causes of action, and those civil laws of such State or Territory that 
are of general application to private persons or private property shall 
have the same force and ciToct within such Ir4dian country as they 
have elsewhere within the State or Territory: 



State or 

Territory of Indian country affected 

Alaska All Indian country within the Territory. 

California All Indian country within the State 

Minnesota All Indian country within the State, except the 

Rod Lake Reservation 

Nebraska All Indian country within the State 

Oregon Ail Indian country within the State, except the 

Warm Springs Reservation 
Wisconsin All Indian country within the State, 



(b) Nothing in this section shall authorize the alienation, encum- 
brance, or taxation of any real or personal property, including water 
rights, beloii^cing to any Indian or any Indian tribe, band, or com- 
munity that is hold in trust by the United States or is subject to a 
restriction against alienation imposed by the United States; or shall 
authorize regulation of the use of such property in a manner incon- 
sistent with any Fccnral ticaty, agreement, or statute or with any 
regulation made pui-uant thereto; or shall confer jurisdiction upon 
the State to adjudi<.»Mis in probate proceedings or otherwise, the own- 
ership or right to po- 'i'-\*io:^ of such property or any interest therein. 

(c) Any tribal ordinance or custom heretofore or hereafter adopt- 
ed by an Indian tribo, hand, or community in the exercise of any au- 
thority which it nn\ po^fo.-^^ shall, if r^ot inconsistent with any ap- 
l)licable civil law of the State, be given full force and effect in the 
d^^lernfliTiatioii civi) caastf5 erf action pursuant to t^;is ?ect"'*n Add* 

id Aug. 15, lOSn, c. 50,-), § .J, G7 Stat. 5S0. amended Aur. PA, 1954, c. 
910. § 2, 08 Stat. 70.3; Aug. 8. 1058, Pub.f.. 85^Gio, § 2, 72 Stat. 5-15. 
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§ 1162. state jurisdiction over offenses committed by or 

against Indians in the Indian country 

(a) Each of the States or Territories listed in the following table 
shall have jurisdiction over offenses commiited by or against Indians 
in the areas of Indian country listed opposite the name of the State 
or Territory to the same extent that such State or Territory has 
jurisdiction over offenses committed elsewhere within the State or 
Territory, and the criminal laws of such State or Territory shall 
have the same force and effect within such Indian country as they 
have elsewhere within the State or Territory: 



State or 

Territory of Indian country affected 

Alaska All Indian country within the Territory 

California All Indian country within the State 

Minnesota All Indian country within the State, ex- 
cept the Red Lake Reservation 

Nebraska All Indian country within the Stnte 

Oregon All Indian country within the State, ex- 
cept the Warm Springs Reser\'ation 
Wisconsin All Indian country within the State 



(b) Nothing in this ;jection shall authorize the alienation, encum- 
brance, or taxation of any real or per:Jonal property, including water 

rights, belonging to any Indian or any Indian tribe, band, or com- 
numity that is hold in trust by the Uniicd States or is subject to a 
restriction aprainst alienation imposed by the United States; or 
shall authorize regulation of the use of such property in a manner 
inconsistent with any Federal treaty, agreement, or statute or with 
any regulation made pursuant thereto; or shall deprive any Indian 
or any Indian tribe, band, or community of any right, privilege, or 
immunity afforded under Federal treaty, agreement, or statute with 
respect to hunting, trapping, or fishing or the control, licensing, 
or regulation thereof. 

(c) The provisions of sections 1152 and 1153 of this chapter shall 
not be applicable within the areas of Indian country listed in sub- 
jection (a) of this section. Added Aug. 15, 1953, c. 505, § 2, 67 Stat 
588, and amended Aug. 24, 1954, c. 910, § 3, 68 Stat. 795; Aug. 8, 1958 
^ub.L. 85-615, § 1, 72 Stat. 545. 
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PUBLIC UV/ 280 A>ENDt-EiCTS 



SUnCHAPTEU III.^-JI'UISDICTION OVER CRIMINAL 
AN1> CIVIL ACTIONS 

VSZi. Assnmptioii !>> Stato of crIiiiiiuU Jurisdiction — Consent of 
l'nite<l States; force ami of fee I ot criuiinal laws 

(a) T\\Q consent oi the I'axoil Stales is hereby given to any State 
not haviiij; jurisdlcMon o\i»/ ciitninal offensos conimittod by or against 
Indians in the r.ro.is o( Iva\.\\i country situated within such State to as- 
snrue. witli tlie con>ent oi' \\w Inlian tribe occupying the partlcuKir Indian 
country or ;>art lher»*<>f whioli could b»» affected by .^uch assumption, such 
ni*»:isinti oi ;uiisdlction o\* v .-ny or all of such offenses committed within 
such In.ii.in country or any i^irt thereof as may be determined by such 
Statt) to Mio Fame t .'.-Mit th:Jt suoh State has juri:?diction over any such 
offonso co'inratted !• ewlie.-r within the State, and the criminal laws of 

such '^tatfc snali h.i'»e t.»i .^.*i.>. force and O iect \.it"i.i;* t ich Indian country 
or part thereof as they ♦ l-ewhere v. ithln that .-^-.rtte. 

AUeuncioD, encumbranco. (nxucion, ami u^e uf pittprrtyj fauntlnff, 
trnpiiUiiCt 

<>r fl*ihlitc 

Kb} Noihm:; tii ^r..^ >ec{:u:i ^:l ii .;ui>.tfiu<. tiie a«i* a.ition. vncuni- 
brance, or ta\a:ion of an\ mmI or per:^onal proporJv. including water rlk^hts. 
belonging to any hulMn or any IniiMn lube. band, or cohiniunity that is 
held in trust by t!.<. t'p.sl^M SMtCb or is siii'j- c: to a r**F(riotion again; t 
alienation In*l:o.■^ed by lUv I'r.itcd iji.ii^s; or .sholl auihoiue regulation 
of the use of suoh i.rope.'t;. \i\ a maniKT Inconsi^tent witJi a:iy Federal 
treaty. agrpen;»^nt. or 5i.it i: to '^r with any reirulniion made pursuant there- 
to: or shall dt»pri\e any Inclian or .my Indian tribe, ban<l. or community 
of any right, privilege, or immunity afforded under Federal treaty, agree- 
ment, or statute with respect to hunting, trapping, or fishing or the con- 
trol, licensing, or rt'gulatio:; thereof. 

Pub.L. 90-284, Title IV, § 401. Apr. 11, 1968, S2 Stat. 78. 

LeKti«lutt\0 HUtnrr. For r.'Kivj jtiv* hi^- I'X.^ f S Code Cons' niid Adni.News. p 
tory aad purpo*v of i'ut>,L. l«» jvi. l*J7. 

§ 10*22. A.sspniptIon hv Stato of clvl! Jurisdiction — ConNcnt of United 
StAtes; force and effect of civil laws 

(a) The consent of the I'nited State.s is hereby given to any Stale not 
ha\!ng jurisiiiotion over civi! o.xui&es of action berwt-on Indians nr to which 
Indians are parties \shich arise in the areas ot Indian country situated 
vrithin such State to assume, with the consent ot iho tribe occupying the 
particular Indian country or part thereot which would be affected by 
such assumption, such ineusuro of juri.-Jdictiou o\er any or all such civil 
causes of aciioii arising within .suca Indian country or any part tl:ereof 
as may be determined by suoh S»ate to the same e\te:it that such State has 
Jurisdiction o\er ether ci\ii causes of action, and those ci\il laws of such 
State that are of g,*neral npplicatlon to private persons or private prop- 
erty shall have tlie same force and effect witliin sucli Indian country or 
part thereof as they have elsewhere within that State. 



Alienation, encnmbrNnce, tnxatton, ai^e* and probate of property 

(b) Nothing in this s^^ction sliall authorize the alienation, encumbrance, 
or ta'^ation of any real or personal property, including water rights, be- 
longing to any Indian or any Indian tribe, band, or community that Is 
held In trust by the United States or is subject to a restriction against 
alienation imposed by the United States; or shall authorize regulation of 
the use of such property in a mannei inconsistent with any Federal treaty, 
agreement, or statute, or with any regulation made pursuant thereto; or 
shall confer jurisdiction upon the Sta:e to adjudicate, in probate proceed- 
ings or otherwise, the ownership or right to possession of such property 
or any interest therein. 



Force and effect of tribal ordinances or cuiitoma 

(c) Any tribal ordinance or custom heretofoio or hereafter adopted 
by an Indian tribe, band, or comiuunity in tlie e^erri-^e of any authority 
which it may posse^^s shall, it not inconsistent with any applicable civil 
law of the State, be triven full lorce ^ui^ eifect in the determination of 
Q civil causes of action pursuant to tl)i^)s;ejt^9n. 

EP^C Pub.L. 00-284. Title IV, § ^^^^Q'|^^^^^ 
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APPENDIX E 

DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
TRIBAL CONTRACTING GUIDEtrNES 
Notice of Development 

This notice is published in the exercise of authority delegated 
by the Secretary of the Interior to the Commissioner of Indian 
Affairs 230 DM 2. 

Notice is hereby given that the Bureau of Indian Affairs has 
developed the following guidelines which will be used in contracting 
with Indian tribes: 

TRIBAL CO!!TRACTING GUIDELINES 
SECTION I — INTRODUCTION 

Recently the Commissioner of Indian Affairs announced a course of 
action designed to offer all Indian Tribes the opportunity to operate 
Bureau programs to the extent possible under contracts. (Indian Tribe, 
as used in these giiidelines, means a Federally recognized Indian Tribe, 
Community, Corporation, body, or organization, including like Native 
entities in Alaska). 

Since that announcement, questions have arisen concerning the extent 
to which the Bureau can contract its programs to Indian Tribes and ^at 
activities must be performed by the Government. 
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The following guidelines are intended to define the degree to 
which each program may be contracted to an Indian Tribe and to identify 
parameters that will insure accomplishment of basic responsibilities. 

They will provide a basis for initial discussions and for answering 
basic questions for both Tribal and Bureau personnel relative to the self 
determination concept. Although there may be a few instances that will 
require specific review and interpretation, this presentation should 
provide a common understanding of the policy and principles of Tribal 
contracting of Bureau programs. 

SECTIO:: II GSriERAL 

1. All Tribes will have been offered the opportimity to contract 
with the Bureau to operate Bureau programs hy the time these guidelines 
are issued. In some instances, decisions may have been deferred pending 
further study. It is incumbent on the Bureau staff to be fully conversant 
with the contracting policy and procedures of the Bureau and the criteria 
and limitations contained in these guidelines to provide proper advice am 
guidance to Tribes in these matters. 

2. When a Tribe has decided to undertake the operation of one or 
more Bureau programs hy contract, it shall develop a Plan of Operation. 
This Plan will contain, as a minimun, the work reqtdrements necessary to 

assure adequate accomplishment of program objectives, staffing and staff 
qualifications, and itemized estimate of costs. 

The Plan of Operation may be developed independently by the Tribe; 
or, assistance and guideance may, if requested, be furnished by appropriate 
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Bureau personnel. 

3. The Plan of Operation and a Tribal resolution exprefising the 
Tribe •s desir*? to contract wil] theri be forwarded through appropriate 
channels to thr. Ccntractin?^ Office for consideration. The Contracting 
Office \nX\ obtain z technical review and evaluation frow appropriate 
program .^taff prior to taking action on the Tribe •s Plan of Operation, 
and legal review as considered by the Contracting Office to be appropriate. 
Prior to approval cf any contract \^th a Tr5be that may affect terms and 
conditions of Bureau employment, the Contracting Office through appropriate 
channels shall meet vitl; such labor organizations as may be the exclusive 
representative (s) of empl oyecsswho would be adversely affected by such 
approval and, in accordance with the requirements of Executive Order 11^91, 
as amended, shall consult with such labor crgani2ation(s) as to the reasons 
for contracting the program coni«rrflat«d. 

^. t^axinum Tribal input \fL\l be effected d'jring the contract planning 
and development stages. After the contract is signed, however, the 
contractor, as in any other contract, will be required to comply with the 
provisions of the contract. Any proposed changes to contracted activities 
vri.ll be fully dicsusced by tlie contractor and Bureau personnel. All 
modifications to the contract require formal approval of the Contracting 
Officer. 

5p The Eureau if responsiWle for insuring that -funds allocated to 
its programs are used properly and ef Fectivcly and therefore will closely 
review the financial managenent of all contracts. Tribal contractors will 
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be expected to utilize sound business practices and will be required to 
maintain an accoimting systen in accordance with generally accepted 
accountinfj principles and standards. Tribes may request and expect 
assistance and guidance from Bureau personnel in developing appropriate 
accounting systems. 

Tribe? will be subject to the same fiscal limitations as are imposed 
')n the BuTPau. 

All activitier contracted for pursuant to these guidelines shall 
be subject to any Burv>au approvals required by law or regulation whether 
not specifically n:»ntioned herein. 

?. ?acilities, equipnent and records now being used to carry out 
any program by the S'oreau maj' be made available, as Government furnished 
property (G"P), to a Tribe which undertakes the program under contract, 
wh*5n authorised by law and approved by the Bureau. The standard OFF 
Clause shall be incorporated in applicable contracts. 

8. Vso GSA support is allowable with cost-reimbursement contracts. 
Ordering of supplies from General Services Administration (GSA) stores shall 
b:; in accordance with GSA Regional Office policy. 

Ordering of eqxiipment, mater ia3.s, and supplies from a /"ederal Supply 
Service contractor is at the supplier's option. 

GSA vehicle use must be approved on an individual contract basis by 
GSA Pvegional Office. 

9. The Bureau can contract with a Tribe, an association of Tribal 
bodies, a Tribal corporation, or any other legal entity organized Tribes. 
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IVhen an assGciatior* c: Tribal bodies, tribal corporation, or other 
recognized Tribal organization does wish to contract, the Bureau may 
contract with such body, corporation or organization with the consent of 
the Tribe or Tribes affected^ 

GEcno:; in r?x<}RAMS suitable -^or contrachmg 
A. FDUCATici; AID 7?ja:x:z 

1» School Operations. All functions related to school operations 
can be contracted, either as a total school or by unit components, such as 
rood sex^ces, pupil transportation, maintenance, or residential living* 

Detailed guidelines • including planning, eligibility, limitations, 
fiscal and program auditing requirements, technical assistance available, 
a sample proposal ani procedural steps - are contained in 20 BIAM 6, 
dated April 2^^, 29?2. 

Requirements ai:d limitations: 

(a) Eiucaticn programs shall meet or exceed established State 
standards; 

(b) Transportation equipment and personnel shall meet applicable 
licensing and safety standards; 

(c) ood service facilities sh?3LLl be inspected periodically hy an 
appropriate Health Sorvice Authority and maintained in an 
ar^c^ptable conditior.; 

(d) Fco' service sliall confom with the minimum nutritional require- 
m^.nts pr'^sctribed hy U.S. Department of Agriculture and/or the 
State P'^partment of Education; and 




- 233 - 



Bage 6 

(e) Pupil attendance shall conform to established State or tribal 
standards • 

Waivers for these and other requirements are authorized 20 BIAK 6 
and can be made by the Bureau when formally requested by the contractor 
and prof^^ssionally justified as to the educational soundness for the 
exceptions • 

2. Supplementary Education Programs > Any Elementary and Secondary 
""ducation Act (F»L. 93-380) project component vhich may be performed hy a 
Tribe shorld be identified by the Bureau in consultation with the Tribal 
officials during the project planning stage and designed for performance 
under contract* 

Requirements and limitations: Vfhen supplementary education projects 
are approved and funds allocated therefor, it becomes the responsibility 
of the Bureau to insure that the project is carried out as approved* 
Tribes contracting to perform such projects will be expected to fulfill 
this obligation* 

3* Career Developnent * Tribes may contract for the total 
administration of a Scholarship Program or may limit its service to 
recommendations to the Bureau for selection of eligible grantees and 
determination of amount of grant, and stxident counseling* 

Grants may be made directly to the student by the Bureau on advice 
from the Tribe, or from funds provided to the Tribe for distribution to 
the students on approval by the Contracting Officer of a request supported 
by names and ar.r-untf?. 
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!lcquirenents and linitations: Scholarship grants will be made on the 
ba?is of criteria contained in 62 BIAM 5» There will be strict accounting 
f*>r all rrant funds, including refunds from schools in case of dropout ♦ 

^. Adult Vocational Training (AVT) and Direct Emplor^nent Frofp:ani3 » 
All direct elenonts AVT and Direct Smploywent Programs can be performed 
under contract idth Tribes including placement services, joo counseling, 
relocation assistance, xnd other duti«?s connected with finding employment 
and establishing the cii^oi in a job and xr* the new environment, 

5. Aid to Public Schools » Such contracts may be made for determination 
of need; developing, in oooperalicn witti cchoci officials and the Indian 
Education Committee ( s) , a program to satisfy such needs; and monitoring the 
program, as provided in 25 CPR 33* 

3* CCMlUNTrY SERVICES 

Social Ser';icec > All operational components of the Social Services 
element can b** contracted w:.th Tribes. Administration of this program 
will include counseling for recipients of servicer and monitoring of 
fester heme and institutional care. The i:ane budgetary standards used by 
the Ctate weifare agency for State public assistaiice programs are \xsed to 
determine the inii'/idual's or ^amily^s assistance needs. 

Grxrtc niay be naie dir«ct?^y to eligible recipients by the Bureau on 
advice from the Tribe, or ^rom funds provided ^o the Tribe for distribution 
to '^ligibl'* recipi'^nts on approval by the Contracting' Cficer of a request 
supported by names and amounts. 
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^pquir^nent: Mhen no official Tribal Standards have been adopted, the 
standards established Irj the State for foster homes and foster care should 
be observed in 30 far as possible, taking into consideration the 
preservation of Indian lif'e styles peculiar to the geographical location* 

!• T)otention Center Cpc rations # Contracts for the operation of 
det'^ntion centers shall require f;ill consideration for the safety, health 
and protection of individual rights of 3II inmates* 

Standards o** health, safety, ard sanitation be determined by 
joint agre«nent between th^ Bureau of Indian Affairs and Public Health 
Service in ctxreul t-ation with Tribal cjfficia'.s* 

Personnel must meet qualification and physical standards prescribed 
bj^ applicable codec and regulatiorss* 

FacilitieP roust be kept in a good state oV repair. 

2. Enforcement S^rvlc^s * This proi!;ra-'n involvec che furnishing of 
uniformed policf. of f ic^r? and all equipment nocossary to provide 
Invostigatior., enforcement and protection services, subject to local 
conditions of jurisdiction and State and Federal law where appli cable • 

Policf>TCn miSt ad'jquately trained, physically fit and meet 
rirA'i moral rtandarc's not Irsn +han those required for Bureau employed 
poljce-nen* 

Contracts may not be entered into '^or enforcement services where 
Co'irts ryf Indian Offenses (25 CFR) are provided. 
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1. HOUSIKG 

Housing Im proveiTent Prog ram. A Trib- my extract for the 
Bureau Housing Improvement Program for the total program which may 
encompass the selection of houses for repair, determination of extent 
of repair and performance of the work. 

Requirement, and limitations: Houses selected for repair and the 
determination of the extent of repair shal] conform with Bureau standards, 

2. Develoment. This program, may contracted. 

E. ROAD MAIIOTEfOAKCE i\'i03-AM3 

ftoad maintenance prograr:3 can hc: contracted with Tribes, 
^equir'-ner.ts ard limitations: Maintenance is limited to roads listed 
on the Indian .'loads Syst'^ms Map. 

F. CO>!MBRCIAL DK^^LOFrZUT 

C redit ani Financing . Thp only element in the Credit Program 
which may be contracted with Tribes is the furnishing of management and 
technical assistance to lonjn and grant recipients and the maintenance of 
a Credit Office ^^.ere applicants could rec'=»iy9 advice on credit programs, 
make appli'^ation, artd counseled on procedures: and the responsibilities 
of a loan recipient. 

p.equiremortr and limitations: Approval and administration of loans 
must be performed by the Pureau. 
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^* C^rji ercial Enterprise development s Most operational components 
0^ this activity nay be contracted with the exception of the financial 
assistance portion o*" the Enterprise Development Activity made vmder 
provisions Titl*^ IV of the Indian Financing Act of 197^» 

^ECTIOi^ i; PROGRAiyS ::0T SITITABIS, or partially suitable, ^^OR COIlTRACriNG 

A. T/iV3T SERVI'CES 

1. Real Estate Serviceii cauiriot be contracted except for appraisals 
functions 

Indiar^ Tru3t 7uiid Prograr.-^ cannot be contracted. 
J. Forestry Management cajonot be contracted as a program; however, 
Crtri.ain work elemerit? Such as tree planting and thir^ning can be contracted 
3 project ba£ic. 

4. Range ^iaLnagemenfe cannot be contraclcJl as a program; however, 
cor+ain work ele/r»ent^ r>uch as develo^nt cf rane^e use plans » operation 
Tunc maintei»arice projects, fencing and Mscellaneouc technical services 
cao bi; contracted on a project basis. 

Approval of carrying or grazing capacity, establishing grazing fee 
rates and execul|y)5 grazing permits are key protective functions required 
by the trust responsibilities of the Secretary. 

B. TR'JST pAClLITATICIi 

1. 3c:l and Moisture Conservation Programs cannot be contracted 
i^s 3 program but operational elements such as land use investigation and 
planning^ soil stabilizatioTi impiTOveinent^ water and resource nanager^ent, 

ERLC 0250^ 
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operation and naintenar.ee, arid miscellanecus technical services can be 
contracted on a project basis* 

2. Irrigation Op^ratiOw and Maintenance Frograns can be contracted 
(except for collection of and accoayiting Tor Tunds)* 

2. Er.virorwsRtal Quality Frograms may not be contracted as a program; 
iiowever, certain vrork elements such as initial surveys and assembly of 
r»tateincr;t3 may be contract'^d on a project basis. 

sscTio:: v — rxjectg suitablb for coutractixg 

(Contract Cpportonitier of a Project !:atur«^ as Distinguished 
Pror. Fro^:;rar. Gyrations > 

In St^iticns III an 'I IV, rtteKtion vsn nade o£ some of the project type 
contract oppcrt unities which Indian Tribes maj'- wish to undertake • This 
is a s'^THiary, act i^l inclusive , dcroonstrative of such projects: 

1# Ccn.7 traction projects including roads, buildings, bxiilding repair 
and inrrovencnt, daruS, irrigation structures. 

?• Tree planting, thinning. 

3» studies and investigations of various types, 
n-. Safety pronotion and instructions. 
5» Traiiiing projects. 

6. Conprehensive plans. H^, , 



?• Tribal menJDership rolls* 

3. Mapping an4 r>escarc<?s ov?erlays. 

9. Special oduca^ion proj^ra-ns. 
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10. Soil and Moisture Conservation projects such as seeding, brush 
clearing, erosion control practice. 

11. Industrial development projects. 

12. BuiLdiog arri facilities maintenance. 

SECTI ON VI FUNCTIONS NOT SUITABLE FOR CGtjTRACTING 

The folloKing cannot be considered as corilractable itenys: 

3. A position, such as the Agenc;y Superintendent or Rese:*vation 
Programs Officer. 

2. Finajxre or hucJr;et functions which involve decisions corjiected 
W3\h the integrity of ai^ rjccountingff or fords. 

3. Functions vith primary responsibility for accounting for, control 
of, and general wanagenient of Grovernment property. 

^. Courts o^^ Indian Offenses. 

5. Functions of Area or Agency Special Officer. 

3nterev*:t®d members of the p^iblic maiy submit written conaients and 
GUggestions on these tribal contracting guidelines to the Director 
cf Administration, B\)reau of Indian Affair6, 1951 Constitution Avenue, 
N. W., Washington, D. C. 202^5, within 30 days after the date of publica- 
tion of this notice in the Federal Register. The consents and suggesticais 
sx)bmitted will be considtTect and the guidislines revised as needed. 

These guidelines will be issued as a new Supplement 1 to Part 20 
the Bureau r>f Indian Affairs, ManuaT and will become effective* on 
date the suppleinent as signed. Copies o( the supplement will be 
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distributed to "ederally recof^nized Indian tribes. In addition, the 
Bureau manual and its supplements are available for inspection by Indian 
tribes and other members of the public at the Bureau's Agency, .^ea and 
Central Office locations. 



Commissioner of Indian Affairs 
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TiiiS t-ction of the nornAL n&GiSTLR contains notices to the pubitc of the proposed (SSuanco of rules and regulations. Tho purpose of 
these notices Is to c.ve interested persons an opportunity (o participate in the rule moking prior to the adoption of tho ftnal rules. 



DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

[2G CFR Parti] 

INCOME TAX 

Liniit«'>t:ons on Carryovers of Unused 
CrcCi'its end Ca;»jl3l losses 

Correcitoji 

In the collection appearing in the first 
rolunin at page 38906 In tlie issue of 
Monday. November 4. 1974. in line three 
tl^e reference to "October 18, 1974," 
i>iiould read "October 16, 1974." 

DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 

[41 CFRPatts 14H-1, J4H-3, 14H-301 ~ 

CONTRACTING WITH INDIAN TRIBES 
Notice of Proposed Rulemaking 

NOVEMBCR 4. 1974. 

CliaiDter 14H of 41 Cl-li was publ:<;hed 
bf ginning on ^age 12C39 of the August 
26. 19C9. Federal Register (38 FR 13659) 
rtnd .subseQuently amended. Chapter 14H 
c&iitams the Bureau of Indian Affairs 
Piocuren:cnt Regulations ^BIAPR). 

Notice is heieby given that it is pro- 
posed to amend Chapter 14H of "Title 41 
of the Code of Federal Regulations by 
vddins a new lHH-1 270 to Subpart 
14H-1.2 of Part 14H-ir by adding a new 
Part 14H-3 with new Subparts 14H-3.2, 
14H-3 3. and 14H-3 8: and by adding a 
new Part HH-30 with new Subparts 
14H-30 2 and 14H-30.4. This amendment 
is pzcposed pursuant to the authority 
ccntr.med in the Act of Xo\cinber 2. 1921. 
Chi 15. 42 Stat. 208 (25 USC. 13): 41 
CFR 14-1.0C8; and section 23 of tlie Act 
of June 25. 1910 ^36 Stat. 861. as 
pniended; 25 USC. 47). The purpose of 
the amendment is to pronde greater ease 
in copti acting uith Indian tribes and to 
dtfine reservation programs. Indian res- 
ervation. Indian tribes, and Indian 
tubal contractor. 

It is the policy of the Department of 
the Intel ior. v.Iienever practicable to 
afford the public an opportunity to par- 
ticipate m the rulemaking process. Ac- 
roidinsly. iiitc rested peisons may submit 
\Milten c&;r,ir.ents. suso0^tions. or objec- 
tions icraiding the pi imposed amendment 
to the Director of Administration, Bu- 
reau of Indiar. Affairs. 1951 Constitution 
Avenue N\V.. Wa^hinston. D.C. 20245, on 
or before December 9., 1974. 

It 1:: proposed to amend Chapter 14H 
of Title 41 of tiie Code of Fcdci al Rcgula- 
tlons r.s follows: 



PART 14H-1— GENERAL 

1. By adding £. new § 14H-1.270 to 
Subpart 14H-1.2 of Part 14H-1, to read 
as follows: 

§ ] 111*1. 270 Orfitiitions niid lrr:iK |icr« 
t.iiiiiri^ lo iOMiraets >^itli Indian 
I riJirs. 

§ I 111—1.270—1 I»rscr>ation pro^r.ilii. 

"Reservation program*' means all or 
any part of a program for operating res- 
enation activities that could be per- 
formed by an Indian tube as deteimined 
by the Commissioner and/or authorized 
by law. 

§ 1 1H-1. 270-2 Iiidiiiii rc^cr^ulioIl. 

"Indian reseiTation" means all Indian 
reser\ations. former Indian resei-vations 
in Oklahoma, and lands occupied by 
other Indian groups and by Alaska Native 
commimities. Including all or any part 
of any of the twelve regions in Alaska 
established pui'suant to the Alaska Na- 
tive Clainxs Settlement Act (85 Stat. 688), 
that are iecogn;zed by the Secretary, or 
his desij;nee. 

§ mr-l .270-3 Iiidiainnbc 

"Indian tribe" means any Indian tribe, 
band, nation, or other organization or 
community,, which is recognized as eligi- 
ble for the special programs and seiTiccs 
provided by the United States to Indians 
because of their status as Indians, and 
includes village corporations, regional 
corporations, and Native associations 
provided for or recognised by the Alaska 
Native Claims Settlement Act (85 Stat. 
688). 

§ I UI-1.270-4 Indian Irili.il ruiilraclor. 

"Indian tribal contractor" means the 
tribal governing body of an Indian tnbe 
as defined in § 14H-1. 270-3 of tl^tis cliap- 
ter,, any public non-profit type corpora- 
tion approved by an Indian tribal 
goveining body which serves as a gov- 
ernmental instrumentality of an Indian 
tribe, or any oiganization legally estab- 
lished by one or moie Indian tribal gov- 
erning bodies for the benefit of their 
respective members which Is controlled 
and operated by these Indian tribal gov- 
erning bodies. 



' PART 14H-3— PROCUREMENT BY 
NEGOTIATION 

2. By adding a new Part 14H-3 con- 
sisting of Subparts 14H-3.2, 14H-3,3, and 
14H-3 8, to read as followrr; 



Subpart 14H*3.2 — Circumstances Permittinf 
Negotiation 

Sec. 

14H-3.210 Impractical to secure 
competition by formal 
advertising. 

14H-3 215 Otherwise authoiized b> 
law. 

14H-3.215-70 Buy Indian Act. 

Subpart 14H-3.3 — Determinations, Findings, and 
Authorities 

14H-3.301 General. 

Subpart 14H-3 8 — Price Negotiation Policies 
and Techniquot 

14H-3.807 Pricing techniques. 
14H-3.807-2 Requirement for price oi 

cost analysis. 
l4H~3.807-3 Cost or pricing data. 

Authority:' Act of November 2. 1921. Ch. 
115. 42 Stat 208 (25 VSC, 13): 41 CFR 14- 
1 008; sec. 23. Act of Juno 25. 1910 (36 Stftt 
861, as amended: 25 U.S.C. 47). 

Subpart 14H-3.2 — Circumstances 
Permitting Negotiation 

§ 1-1H~3.2I0 Impracticnl to secure rom< 
petition hy fornixil advertising. 

Indian reservation programs can' be 
performed successfully only by an Indian 
tribal governing body or by an entity ap- 
proved by such a body. Therefore, a con- 
tract for an Indian reservation progiam 
will be made on!y with an Indian tribal 
contractor as defined in § 1411-1 .270-4 of 
this chapter., 

§ 11II-s').215 Otlicr>«ise autliorucd hy 
law. 

§ 1 ni-3.215-70 Buy Indl.in Ai t. 

Section 23 of the Act of June 25, 1910 
(36 Stat. 861; 25 U.S.C. 47) lefened to 
as the Buy Indian Act permits negotia- 
tion of contracts with Indians to the ex- 
clusion of non-Indians, and. when*used, 
should be cited in the contract docu- 
ment. 

Subpart 14H-3.3 — Determinations, 
Findings, and Authorities 

§1111-3.301 General. 

The following class determination and I 
findings apply to all contracts and con-j 
tract modifications entered into ^^ith an] 
Indian tribal contractor as defined in I 
I 14H-1.270-4 for the performance of re- 1 
ser\'ation programs and autliori2e nego-l 
tiation without compolitlon. This section | 
shall be cited on all contracts entered! 
into %lth an Indian tribal contractor asj 
defined in S 14H-1.270-4 of this chapterJ 

BURtlAU OF IKDXAK AFFAIRS « | 
DCTCRMiriATIONS AND FINDINGS • 

AUTHORrrr to nccotiate a class or ConthactsI 

Based upon the follov^ing findings »i>d| 
determinations, tho class of contrr^cts fori 
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no:.. S50 r.uLcs 



viI'k>»iI < r 'n^M 'i'ton purN'.:"'t to ."u'l. TJtjr 
t,f n li*«C 1' J(c)('.0) Jind »ir.,»*' •'•xl 
j>y J 1 1310 of r»© To W ral rrvM''^ .unit 

(a") Thp HurfMi of Iii^jtu ArTalrs. tliroii^jh 
i's \ .r;"t;s ct-nt..irtliig ofLcers. propo-cd lo 
citcr I' lo ti»"ct'» bj iK^oMitlon ^'.HhfJiit 
(i.ii.,»vtni fiT t'.io I'TfiTJ.nnco or pro^t.-n)* 
tx*'t\ tbo furr^rliJng of j>cr\icps froia Ij.'IKu 
inlj.vl <..*. tractors, residing on Indi.in rrs- 
(r\ iti<»n^. 

(b) N.itK'S'.il policy proclaims th.it liidnn 
tribes be t,ivcn an (j,»iJ >r;iinUy fcr r<Jlf-dc- 
tv riaii.-)t)ou In resolving tho many facets 
that ptrtun t-o their v-tll being ContiftCt- 
In^: \,ith tri5).U t;o\ ernments for tlio per- 
fo;nrt'i»e of \nrioii'> }>ro/rTns and Tor the 
furnS^i.n g of \;irJous kinds of r^rvices U 
<):ic in<t\iKl tsyA.^rd the nccrnp'.S ^hrnent of 
th.it } AcC'.-^ti.n^:!) it w tl.o p.tllcy of tho 
D<i»uUiKnt or tho liitiTlor tliat tho Diireau 
of Ir 'JJ.iu AfT.'^lrs through Its varJoiis field 
o^UblKhincnt3 aUow arid encourage trihal 
CO\ernmc';its to enter Into contracts with the 
r.ur. axi of Indi.m Affairs for ihe pe;formancc 
of Indcxn roscr\ation programs. 

(c) It Is not con({\.cue to Tn'Man seif- 
0<?Urim:r.tlon c.t fcaMhle to fuinvully adver. 
Vr^ or lo nttain ccDpetit ion for the per- 
form. iuce of iiroi;r.^nis or the fiirnUhing of 
ftrviccs by contract on an Ir. han ic.eivatJon 
wlicn tho proiira-^.i or services fall In the catc- 
(;ory of thore lliat couM be porfo-.mcd by an 
Indian tribal c:>n tractor for Its niemhers 
wiih the governing body of the Ir.'I'an tribe 
or 5iich otl'.er or,;a;i:?ation C3*abI:'^hLd by 
the to.crnlng bcxlic: of one or se\eral Indian 
tribes- 

{<5) Contracts -.."th TndSau trl>>^l conti ic- 
to-s for t!:e performance of \ario;:5 pro- 
grams or for the fornl^hing of var^o'is kinds 
of services on Indian rei>er\ations are con- 
tracts for which It Is hereby determined to 
bo l*r.;>rac:ic;.blc to obtain competition and 
tlJt-refore such contracts with Indian tribal 
contractors for the performance of Indinn 
reservation i)ro2:ram5 shall of neces«;lty be 
ncg,>tiatcd without regard to competition as 
aulhorizcd by S 1-3 2l0 of the Federal Pro- 
curement RCfc^ulatlons. 

Subpart 14H-3.8 — Price Negotiation 
Policies and Techniques 

§ 1 in-3.C0T rriiin- icclinlquc^ 

§ 1 JII-3.r,07-2 ncqnircmcnl for price 
or i'o^l "-i^* 
E\(ci>t for Initiul contracts or other 
^srccrnents for tl;e i^crformnnce of ic>er- 
\ation i>roi;r.»ms. the rccjturemcnts of 
I 1-3 807-2 are optional with coiilracimg 
orncers uhcii contrncling \sith an Inclinn 
tnlal contrr.clor puisiunt to Stibp.vrt 
14:1-3.2 ulien a plan of operation lias 
btc-n presented and accepted* 

§ 1 n 1-3.007-3 Co^! or pricing iJata. 

E\cept for initial contracts or other 
aj;: cements for the performance of itser- 
v.ition pio^rnms, the reatnreinents of 
5 1 -3 807-3 in) are optiO!;nl witli the con- 
tracting orncer wlien nn Ir.di.in tribal 
contractor is iiuolved pui.su.int to Siib- 
pait 14H-3 2 if tlie JnilMl plan of opei-a- 
tion contanxs itetnieed e^liin.it<*s of costs. 



PART 14H-30— CONTRACT FINANCING 

3. By adding a ne;\* Part 14H-30 con- 
s^hUn^ of Subparts 14H-30.2 and 14H- 
30 4, to read as follows: 



Su\p jit 1 tH 0.2— n "isic Policies 

r<c 

IMI 30 2i3 rin.ii>clal information nnct 
is. 

} 1H-.10 214 Ai'.trv j>nato Infi.rmfillon— pur- 

pr -CS. 

lUI-OO.CH-1 C.i^h fluw fou'car.t, and e^tl- 
ni\*cd fiti.-^TicHl «;l itcnU'Uts.. 

M!! 30 '^11 2 rc-'i'tic :u nmptlons. 

lilI-30214-3 K.'i.i ikd profit and lur.s stntc- 
' Kttts .ind bat :r«cc .sheets. 

u'l.Mrt UH-SD.-t— Advance P.^yiacnls 

.1 •»-30 403 Interest. 

.l{-30 104 J^tandartb— amounts— need. 
14H-30 403 Rcf.ionslbillty-Mlelcgatlon of 
anthoiity. 

14H 30 410 riiidlngs. deltrndnatlons. and 
anthorlratlons. 

1411-30 411 Api)Mcatlon for advance pay- 
ment. 

li!I CO ;i2 Arvlon by c^utr'-ctirj ( .r.'^cr, 
Hll-aO 114 A^.:i ment f(>r ^i*.Ci il 1 -xnV. ac- 
count and co!4 tract provi- 
sions. 

MlI-30 414-1 Form of n;;recment for special 

b.ink account. 
14H- 30.411-2 Contract provisions for advance 

payments. 

ArxiionifT. Act of Novcmiier 2. l*^2l, Ch. 
TlS. 42 Stat 208 (25 U.SC. 13) 41 c: U 14- 
1 n03; sec. 23, Act of June 25. 1910 (36 Stat. 
801, as I'mciidcd; 25 U SC. 47). 

Subpart 14H-30.2 — Basic Tolicies 

§ 1 !!I-30.213 Financial iiiforr.ialion 
nml ;inaI^Ms. 

The iCQuirements of §1-30.213 are 
o:)t:or.al v.ith the contracting OiTicer 
v.h.n coiilrnctinsr uith an Indian tribal 
c^nrr^.^r pjr.suant to Su'>pait 14H-3.2 
a pi. n_of operation has been pre- 
sented and ncccpled- 

§ 1 in-T0.21 V Appropii.de informa- 
tion — ;i:irpO'-c*. 

Tlie lequireinents of 11-30 214 are 
optiomU vdth the contracting officer 
when contracting with an Incnan tnbal 
contractor pursuant to Subpart 14H-3.2. 

§ 1 ni-30.214-1 C.i«h flow forecast and 
estimated financial frtatcmrnts. 

The requirements of 5 1-30.214-1 are 
optional v\1th the contracting officer 
%shen contracting uith an Indian tribal 
contractor pursuant to Subpart 14H-3 2. 

§ 11FI-30.2M-2 Realistic assu nipt ton*;. 

The requirements of S 1-30.214-2 are 
optional with the contracting officer 
v.-hen contracting with an Indian tribal 
contractor pursuant to Subpart 14H- 
3.2. 

§ll!f-30.2M^ rMini.iled profit and 
lo^s ntenis sind balance ^Iicet5« 

Tlie requhements of §1-30.214-3 are 
optional with the contracting officer when 
contracting wKh an Indian tribil con- 
tractor pursuant to Subp.irt 14H-3.2. 

SubpGi-t 14K-30.4 — Advance Payments 
§ 1 ni-30.103 Interest. 

Advance payments made under non- 
profit contracts to Indian tribal contrac- 
tors, individual Indians and other Indian 
organizations will not require the pay- 
ment of interest. 



§ 1 l!:~."0. 101 ?l.jiul.inl>..inioiinls.n'id. 

An advance pajmcnt to an Iiu!ian 
trib-Jl contractor, as defined In § 14H- 
1 270 4, Is an exception under § 1-30.- 
401(b). 

§ 1 111-30.106 Krvpon'^ibilJl^-ihlrgnlion 
of antliorilT. 

Anihority to make advance payments 
not to exceed $250,000 to Indian tribal 
contiactors and other Indians who oper- 
ate a totally Indian owned and controlled 
non-profit business and who qualify for 
contracts ^\ith the Bureau of Indian Af- 
fairs shall be exercised by the Area Direc- 
tors. Advance payments shall be made 
based upon written findings, determina- 
tions and authority as provided for in 
§ 1-30.405 that the making of the ad- 
vance pyaments is in the public interest 
and that adequate financing cannot be 
obtained elsewhere. The advance pay- 
ment clause in § 14H-30.414-2 shall be 
referred to in the determinations, find- 
ings, and authority and shall be Incorpo- 
rated into the contract. 

§ 1 III— .TCllO rindin*;s, detcrmiiialioni^ 
and .r.itliori/alions. 

The follo^vlng Is format of the Find- 
ings. Determinations, and Authorization 
for advance payment for use with con- 
tracts with Indian tribal contractors and 
other Indians who operate a totally 
owned and controlled non-profit bust-* 
ness and who have contracts with the 
Bureau of Indian Affairs. A copy of the 
Findings, Determinations, and Authori- 
zation shall be inserted in the contract 
file. 

Bureau or Indian Affairs 

Findings and DrrtRMiWATioNS a:^ AtrrHoa- 
izATioN FOR Advance PATUOf r 



1. I hereby find that: 

a The Bureau of Indian Affairs "has en- 
tered (Intends to enter) Into a. contract a« 
iadlcat6d below. (Use appropriate language). 
Type of Contract! (Indicate type). 
Amount of Contract: (State amount). 
Contractor: (Indicate name of contractor). 
Purpose: (Give description of contract). 
Coniractl.ng Office: (Give name of contract- 
ing ofTice), 

b. (Note to Contracting O.Ticer: Snnunar- 
Izo the specific facts and significant circum- 
stances concerning the contract and the 
contractor, which, to^jether with the other 
findings, will clearly support the ^determi- 
nation below). 

c. An advance payment has been requested 
by the contractor and Is required for prompt 
and efficient performance of the services tin- 
der this contract which will be of benefit to 
the Bureau. No means of adequate flnancuiig 
other than (by an advance payment are avaU- 
able to the Contractor. 

d. The attached advance payment clause 
that wul be included In the contract con- 
tains appropriate provisions for the protcc- 
ti'in of the Government as security for the 
.-xdiance I)a>ment. These Include provisions 
that the adiancc payment(s). and all prog- 
ress and final contract pajraents made, will 
be deposited in a speciu) banlc ac6ount, and 
that the GoveriJinent uill have a paramount 
lien upon (1) the credit balfl;)ice in the spe- 
cial b.ink account, (2) any ''supplies con- 
tacted for^and (3) any material or property 
acquired for tiie performance of the contract. 
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c r..c :*^riirity pjv*. i I'M'* "f lliC . '!\ uuC 
p. t cla\i c t)i.it will be n*cil nrc tit tui' d 
, ^ i'C. 

f. I!(iai:'C of Uic Inrk of nii.^iriil re- 
•ou.o''-.. the Co'.tr.wtor is not in a p Jl1«n 
•o J, J I 1*' .<n .-x.ul u •'."Uld not be ('ji.irt.rd 
oo li.c aa\ancci>a>incnt(s). 

Ij Tl.e Jiurciu is committed to help dc- 
^(lop Iii(t,r.n or^nnlzntlons to attnm finnn- 
ilAl .Hid m. linger Jal sjp.bnity. 

01 1 UtMlSATlONS 

2. T*i)on the forcjoJug finduigs. I hereby 
{, 'irLilne th.^t tlie niriKIng of an advance 
I' ;:U':)t{S) wi'.hout p:ijinent of Interest., 
except as pro\idcd In lli** attached ad\nnco 
p-^jir.cnt clau-e thai villi be IncUuled In the 
contittct. is In the public Interest. 

AlTnORl/:ATION 

upon the findlni^s nnd dctfr;niii.'\tlon 
Rt iicd .ibo'. c. an ath.inre pi>n':cnt iiol to ex-' 
ct'd p'uoiint sta:cd below Is hrrcby ou- 
thtTi/^'d ptir^uaiit to 41 USC. ujk'iI 
l^riiis ,i.A cv/iuiltlons as coiitair.cd *.n the ad- 
vance ^)a>;r.ciil clause to be Included in the 
contract, a copy of which Is attached there- 
to. 'Hie amount of the advance pa>ment(9), 
at any t*'iie outstanding, shall not exceed 
the unpaid contract price nor the contrac- 
tf^t's r- inijitcd interim needs arising during 
'.ho rt } u}) ir^crnez.t (\cle. Amount of advance 
p-v>n)Ci.t. ihall liOt exceed thirty (30) per- 
cent of t!ie co.itract amount including any 
modification. 

J^'gn.-itiire: 

Title- 

Date; 

§1111-30.111 Aj»i)licat;oii for .uU.uicc 
|ja) iiic (it. 

P,^;a';raphs <a). (d). and (e) of $ 1- 
20 411 aie cpUoiial with the contracting 
Omccr wlicn contracting with ?n Ind;an 
tribal contractor puisuant to Subpart 
14H-3 2. 

§ nn-30.JP Vnion hy contracting 
ofTiccr. 

Paragr.ipl^s (c> and (d) of § 1-30 412 
f\ie optional with the contracting officer 
\>hen contracting with an Indian tribal 
contractor pursuant to Subpart 14H-3.2. 

§14H-30. Ji t Af:rccnieiit for special 
IianU account and contract proMons. 

§ 11 1 1-30. 1 1 1-1 Form of a&rccnienl for 
special hank .account. 

For all advance payments made to In- 
dian tribal contractors and other Indians 
uho opeiate a totally ovcned and con- 
trolled non-profit business, the foiin of 
agreement and n^odification given In 
paragraphs (a^-(d) of this section should 
be tised. 

fa) The follov^ing is the foim of agiee- 
ment for a special bank account for ad- 
vance payments: 

AcacEMFNT roR Special Bank Accouifx 
FOR Advance pAYMf,NT(s) 

(1) Tikis Rcrepnicnt entered Into between 
the United S'.ates of Amerlea. hereinafter 
c.aicd the "Government." Contractor, and 
B.mk, each rip^c^ented by the ofTiclRls exe- 
cuting thjs nj'^ecnient. 

(2) Tl.e Government and the Contiactor 
entered into the Con:r.'\ct(s) or Supploncn- 
tftl A.;reen^ent(^) thereto, providhig for the 
making of ad-.ance pajnient(s) to the Con- 
tractor Copy of the advance payment claus* 
IncUided in the contract Is attached to and 
made a p&rt i)f this agreement. 



rrc . cscD nuLCS 

(I) nic .'U.I' pi^ipcnt (Ku e ir({ulii's 
tli.it vtn.Motts . iict d to t)je Cuni i .ic(or 
i>c i\i 1' I'cd in , f i.tl I^.'uk A'^^.utujt at a 
n c.nhi r Tmu'k » f i» mJ.s r^f the IViU : al Kc crvc 
f>j ;pm Kit any ' irifured * banK v nhln the 
iiu . nil tj c»f 11, c Mi n* AWi^c the r« dei.vl Dc- 
puoit luMiraiue Corp<»r.t'ion (Act of Au- 
l,ii<t 2J. I*.»J5. 40 .Stat C8». a.*^ amended: 12 
USC i'O}). '^partv* from the Contractor's 
le iir.il or ctlicr funds, and. the Banl; being 
vuch a h»nk. tl.o parties aie ot,rf.' ible to so 
<lep'» lili:'; "^id aou»unts \vith the Hank. 

(II) 'lliis Sptcial l!ank Account shall be 
{\r J^tnted as huhralcd In para;jrr»ph (7) of 
thlr: ui\C( nunt 

(3) In f on^nJciation of the fo:ei;oing. and 
for otlier ^ood and valu..ble considerations, 
It Is aijrecd that: 

(I) Tlie Goveriiincnt fhall have a lien upon 
the credit Ijalance in <:aid account to Eccure 
the ropaj ment of all nilv .jnce p;»ynirnts made 
to t)5e Contractor, which lien £hall be superior 
to any lieu or claim of the bank with rCi>pcct 
to such account. 

(II) The Bank will be bound by the provi- 
sions of the advance pajment clause relating 
to the deposit in and withdrawal of funds 
from the Special Bank Account, but shall not 
be responsible for the use of funds with- 
drawn from said accovmt. Upon receipt by 
the Bank of written directions of nny kind 
front the Contracting O.Ticer, or from tho 
duly authorised reprecentativ© of the Con- 
tracMng 0»Tice. pertaining to the use of the 
funds In the Special Dank Account upon De- 
partment of the Interior, Bureau of Indian 
AfTairs stationery and purporting to be 
sii,'ncd by the Contracting OfTicer or the Con- 
tractmg OfT.cer's authorized representative, 
the Bank shall act thereon and Insof.ax as 
the rights, duties, and liabilities of the Bank 
aie concerned, the written directions shall be 
conclusively deemed to have been properly 
indued and filed with the Dank by the De- 
paitment of the Interior, Bureau of Indian 
Affairs. 

(ill) The Government, or Its authorized 
reprcfenlatlves. rhall ha'.e access to the books 
and records maintained by the Dank with 
respect to the Special Bank Account at all 
reasonable times and for all reasonable p\ir- 
poscs. Including (but without limiting the 
generality thereof) the Inspection or copying 
of such books and records and auy and all 
memoranda. checlLs. correspondence or docu- 
ments appertaining thereto. Such books and 
records shall be preserved by the Bank for 
a period of six (6) years after the closing 
of the Special Bank Account. 

(4) In the event of the service of any writ 
of attachment, levy of execution, or com- 
me-.icement of garnishment proceedings with 
1 expect to the Special Bank Account, the 
Bank will promptly notify the Contracting 
Officer. 

(5) The Bank. Contractor, and Govern- 
ment, by executing this agreement, are 
bound by all of the provi^^ions contained In 
the advance payment clause attached, which 
Is made a part of the contract. 

(6) The contract number aud purpose of 
the contract (6) or supplemental agree- 
ment (s) referred to r.bove are as follows: 



( i) The Special Bank Accomu shall be des- 
ignated as ^'SPECIAL BANK ACCOUNT 
NUMBFR B.ireau of Indjan AfTairs. 

IN WITNESS WHLRKOr. the pB: ties hereto 
have caused this agreement to be executed 
as of the date and year WTitteu below: 

Dat« 19/- 

CONTRACTOR 

Kame:' 



N..ine IV Title of Hej ri'scntatlie:- 



Cc:iip!cle MMlIng Address: 



BANK 

^^ame: _ 



Name & Title of n^cpresentathe: 



Complete Mailing Address; 



United States or Amq^ica, Depaktmcnt or 
THE iNTrjizoa 

Bureau of Indian Affairs: « . 



Ccmj>lete Mailing Address: 



Kame and Title of Contracting Officer: .... 



A". 



(b) Tho following instructions apply 
to the form of agreement shown in para- 
graph (a) of this section: 

(1) Under paragraph (C) of the agreement, 
state tho contract number and describe the 
purpose of the contract In brief but sufficient 
detail to convey a general understanding of 
its nature. If the contract uj^s a descriptive 
title to designate Its purpose, that descrlp> 
tion should be used. 

(2) Insert. In the blank space In paragraph 
(7) of the agreement, the number assigned 
by the Dank as the Account Number for the 
"Special Dank Account." 

(3) The agreement .should be dated on the 
date It Is signed by the Contracting Omcer. 

(4) The complete mailing address of the 
bank Is necessary as the ad\ance pajment 
check and all progress pajmen t checks will be 
mailed to the bank The zip code 4a required. 

(5) The Contracting omcer should not 
sign the agreement untU authority to xnakt 
the advance payment has been obtained. 

(c) The following Is the form of modi- 
fication of an agreement for a special 
bank account for advance payments: 

Agreement for Special Bank Accoowt 
Modification Number 

(1) The Agreement for Special Bank Ac- 
counted dated , 19... is modified as fol- 
lows: 

(2) The contract number and the purpose 
of the contract is as follows: 



(3) Tl^e Special Bank Account number li • 
Indicated as follows: 



IN WITNESS WHLREOP, the parties hereto 
ha\e caused this modification to be executed 
as of the date and year uTitten below. 

Dat4? 19— 

Kame of Contractor Kame of Bank 



Signature By .... 

By 

Name and Title of Kame and Title of 

Contractor's Bank's 

Representative Representative 
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PROPOSCD RULES 



UMl 1 OSTAU > C>K AMI lUCA 

Act Jug Tl>t»>u(;h 
The nurc:'.u of Iitdlpn AllAirs 

Sii^uftture 



Dy -- 

N'tAiuc and Title of Contrartlng Omcer 

(d) The following inslrucUons ?vp\y 
to the form of mod»flraUon of an aci ce- 
ment Siiown in parasraph (c) of Uiis sec- 
tion: 

(1) TliC (Irxtc of the ormml Acrceinenl for 
rpcrial Bank Account should be Indicated 
In the first Hue of parjtgraph (1) of the modi- 

fiCAtlon. ^ ^. 

(2) Under parncraph 2 of the niodmcatlon, 
Rtftte the conlrnct number and describe tho 
purpo-je of the contract If the purpo«;e RUen 
In rait -.-ph (G) of the or!i;lnal agreement 
Is chani: <1. tle>crlbe It. Otheruise rc^^r-it the 
orl,;!!^ (k'cr-.p'Jon. 

(3) ITiu'tr p.xiarrr.ph (3) of the mjo l.fica- 
tlon. IxiUicile the Spe cial Bank Account rruin- 
ber If ft neAf one Is being Issued. If the orig- 
inal number Is being used, repeat It, 

(4) If ft ch-mge IS not mftde under either 
paratraphs (2) or (3) of the mocnficatlon. 
then no modifi'-atlon of the original asree- 
mcnt 1*^ iiccc-tirv. 

(5> If a nUK'. ncMlon Is required. It should 
be (Irxted when signed by the Contracting 
O/Ticer. 

§ 1 1!!— .'JO. 1 1 t-2 Contrart jiro\i-«ioiJ* for 

Tlie contract clause for use uhen an 
advance payment is made or to be made 
on a contract with an Indian tribal con- 
tractor and other Indians v. ho operate a 
totally Imb .n owxed and controlled busi- 
ness follows: 

Advance Payment 

(a) Amount of cdiance At the request 
of the Contractor, and subject to the cond«- 
tlom hercmtfter set forth, the Government 
shall ma'^c nn advance payment (s) to the 
CoiJtractor Ko ad\ance pavment(s> shall be 
made (1) without the Contracting Omcer's 
approval as to the financial neeesslt** there- 
for; and (2) In i n amount In excess of that 
stated In par«?raph (n) ( 1) hereo*. 

(b) Special hank account. Tintfl the ad- 
vance pa\mcnt(s) made hereunder Is liqui- 
dated and the Contracring Officer approves 
In w-iting the release of any funds due and 
payable to the Contractor, the advance pay- 
nientfs) ?^id all other payments (progre<;s. 
paitJal. and flnrJ) niPdc under the contract 
shall be made by check payable to the Con- 
ti actor but maUed to the bank, v-r.cre the 
Special bank account iz mantalned as stated 
In the Agreement for Special Bank Account. 
The cheek must be marked for "Deposit In 

Sj^eelal Bank Account Number . Bu- 

reau of Indian Affairs** The Agreement for 
Special Bank Account shall de«Jlgnate th© 
account number Ko part of the funds depos- 
ited In the Special Bank Account shall be 
mmglcd \uth other funds of the Contractor 
prior to withdrawal thereof from the Special 
Bank Account os hereinafter provided. Ex- 
cept as hereinafter provided, each wlthdraual 
fchall be only by check of the Contractor, un- 
less countrrslsnlnp on behalf of the Govern* 
niet^t by the Contracting OfTtcer or such 
other person as he may dc^lpnate In writing 
Is determined to be in the best Interest of 
the Government pnd the Contracting Offl- 
cer noMfies the Contractor and bank In writ- 
ing that co\interc|gnIng wH! be required 

(c) Use of funds. The funds In the Special 
Bank Account may be withdrav^ n by the Con- 
tractor solely for the piu-poscs of making pay- 



lufuts for UMtr nJs. ! )<»r. luliulnl'.truttve 
and ovuhe.id e\pcM ukI oiher puipo cs 
r<.iuhed for Ihls «omIi t (Inrludlnn. with- 
out llinliation. paynjMi's Incident to tcnnl- 
nation for the eo:»\enlenee of the Go\ern- 
ment) atid proj.exl.v ,in«>".'ihle thereto In ac- 
cordance with ccnerr.ny n^cepted aceoiujtlng 
principles (subject to any applicable provi- 
sion of contract cost principles and procc* 
dur^s m 41 CFR P.ut 1 15 or other agency 
cost principles and procedures. If any, vshlch 
are made p.irt of this contract), or for the 
pui ponies of rchnburoing the Contractor for 
such pr.>ments. and for svich other purpo;,es 
ns the Contracting OfUcer may approvo In 
writing If this Is ft cost reimbursement con- 
tract, the funds In ♦he Special Bank Account 
may bo withdrawn by the Contractor solely 
for the pui pose of making payments for Items 
of allowable co<;ts as defined In clause titled 
"ALLOWABLE COST. FIXED-FEE AND PAY- 
MENT" of tl'.ls contract. Any Interpretation 
required as to the proper use of funds shall 
be made In writing by the Contracting Offi- 
cer. 

(d) Return of funds. The Contractor may 
at any time repay all or any part of the funds 
advanced hereunder. Wlienevcr so requested 
In writing by the Contracting Officer, the 
Contractor shall repay to the Government 
such part of the unliquidated balance of the 
advance payment as shall In the opinion of 
the Contracting Ofiicer be in excess of the 
Contractor's current requirements or when 
added to total advances previously made and 
liquidated are In excess of Ihe amount spec* 
Ifled In paragraph (n) (1) hereof or &re no 
longer to be made available to the Contrac- 
tor because of default, or abuse In their 
use. or for such other reasons as the Con- 
tracting Omcer may specify. In tho event 
the Contractor fails to repay such part of the 
unliquidated balance of the advance payment 
when so requested by the Contracting Of- 
ficer, all or any part thereof may be with- 
drawn from the Special Bank Account by 
check (s) made payable to the Bureau of 
Indian Affairs signed by tho Contracting Of- 
ficer or by ftn ofHclal of the Bureau of In- 
dian Affairs authorized In writing by the 
Contracting Omccr to take such action. Such 
vvithdrav;als shall be applied In reductlon of 

' the advance payment(s) then outstanding 
hereunder. The Contracting Oficer shall 
notify the contractor and tho bank of the 
action taken. 

(e) tiquidation. If not other^'lse liqui* 
dated, the advance payment(s) made here- 
under shaU be liquidated as herein provided. 
When the sum of all the estimated payments 
lemalning due on the contract approximate 
the unliquidated amount of the advance 
p'\ymcnt(£)« the Contracting Officer shall 
thereafter withhold further payments due on 
the Contract represented by proper Invoiced 
amount(s) submitted by the Contractor, &nd 
apply the amount (s) withheld against the 
liquidation of the advance payment until 
the advance payment has been fnlly liqui- 
dated If. upon completion or termination of 
the contract or for other reasons, the entire 
advance payment(s) Is not fully liquidated 
by the process Indicated above and the Con- 
tractor does not repay the balance duo upon 
request, then the balance thereof shall be 
offset against any sums otherwise due or 
vvliich may become due to the Contractor 
from the Government on any other contracts 
or from any source. 

(f) Ijitercst charge. No Interest will bo 
charced on the amount of the advance pay- 
ment(8), but any Interest earned on the 
advance p»yment(s) Including sub-advances 
or contract earnings deposited In tho Special 
Bank Account shall bo used in the perform- 
ftnco of the contract ftnd to liquidate the 
advance payment(£) made. 



(y) [iank agreement. Before an advance 
r.%>ment(s) Is made hereunder, the Contrac- 
X<\T 'hall submit to the Contracting Ofllcer, 
In the form prescribed, an Agreement for 
.Special Bank Account. In triplicate* signed 
by the coniraelor and an oJTlcItl of the bank 
In which the Special Bank Account U estab- 
llMicd as the depository for the advance pay- 
ment (s) and other payments. The agreemout 
.<^hall clearly set forth the character of tht 
Special Bank Account and the responsIblU- 
ties of the Contractor, the bank and the Con- 
tracting Officer thercimder. Wherever possi- 
ble, such bank shall t>o a member of the 
Federal Reserve System, or an "insured** bank 
within the meaning of the Act creating the 
Federal Deposit Insurance Corporation (Act 
of August 23, 1035, 49 Stat. 684, as amended; 
12 U.S C. 264). 

(h) ticn on Special Dank Account. The 
Government shall have a lien upon any bal- 
ance In the Special Bank Account paramount 
to all other liens, which lien shall secure 
the repayment of any advance payment(s) 
mado hereunder. 

{I) tien on proptrty under contract. Any 
advance payment(s) made under thU con- 
tract shall be secured, when made, by a Hen 
In favor of the Government, paramount to 
all other Hens, upon the supplies or other 
things covered by this contract. The Govern- 
ment's lien shall apply to all xxiaterlal and 
other property acquired for or allocated to 
the performances of this contract, except to 
the extent that the Government by virtue 
of any other provisions of thle contract, or 
otherwise, shall have valid title to such sup- 
plies, materials, or other property as against 
other creditors of the Contractor. The Con- 
tractor shall Identify, by marking or segre- 
gation, all property which Ls subject to a 
Hen In favor of the Government by virtue 
of this contract In such a way as to Indicate 
that It is subject to such Hen and that It 
has been acquired for or allocated to the 
performance of this contract. If for any 
reason such supplies, materials, or other 
property are not Identified by marking or 
segregation, the Government shall be deemed 
to have a lien to the extent of the Govern- 
ment's Interest under this contract on any 
mass of property with wnich such supplies, 
materials, or other property are commingled. 
The Contractor shall maintain adequate ac- 
counting control over such proper^ on his 
books and records, li at any time during the 
progress of the Work on the contract it be- 
comes necessary to deliver any Item or Items 
and materials upon which the Government 
has a Hen as aforesaid to a thUd person, the 
Contractor shall notify such third person 
of the Hen herein provided and shall obtain 
from such third person a receipt. In dupU- 
cate, acknowledglag, inter alia, the existence 
of such lien. A copy of each receipt shaU be 
delivered by the Contractor to the Contract- 
ing O/ncer. If this contract 1$ terminated In 
^'hole or in part and the Contractor Is au- 
thorized to sell or retain termination Inven- 
tory acquired for or allocated to this con- 
tract, such sale or retention shaH be made 
only If approved by the Contracting Officer, 
which approval shall constitute a release of 
tho Government's Hen hereunder to the ex- 
tent that such termination inventory is sold 
or retained, And to the extent that the pro- 
ceeds of the sale, or the credit allowed for 
such retention on the Contractor's termina- 
tion claim, is applied In reduction of advance 
payment{8) then outstanding hereunder. 

(J) Insurance. The Contractor represents 
and warrants that he Is now maintaining 
with respoiisible Insurance carriers, (1) in- 
surance upon his own plai>t and equipment 
against fire and other hazards to tho extent 
that like properties are usually insured by 
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X . oicrilJ'C pli'.', ? >n j wp.rtlrs of 
.r <.» ..i..vtcr In lUc t lue liu^rnX \o- 
< ■ y. (2) ftV*fii:.itc ;-i.>iJr»incc n2.iJ»'"t 
1. ».i..f> uJi r ounl » f <* u. .^c to i < r ors or 
J - . "J. '"<1 » !irj.i :»clK m ,i".rc ;.Ji<lt r 
.I'l . : : N\ .r" '} » n tt-.n. i: .t ^ ■! 1 i^ks. 

I . f * ./ ' I'.li r u 'i it, u:.' 11 n c rk .indtr 

5 . • :'V.Kl h .s U< :! <oi>*pItU(l ai.d Ihc nd- 
\ '•I .zii«'/.'s) :j« !c Ik tw.i!rr hr.s 1>cc» 
1 ' ■ l."? ^^JH (I) I' ilnl.tJn * J« 1) In' ur- 
- ■ lin ii '^ur nee upon 

... . ] • - 'J-', tX<. .. /v. ('<, -m- 
' - '••■•jf'rit. :\'v\ o'l.CT prvp- 

i *:a::tr"'1. » Ic to i! Is ( i *i5 r.ict 

J * ;f t to the G.)\tfi J.jvnt l'« n hrrc- 
\ lir. a* d trU fiir^ii li bi.rh urtifu.tle uilh 
r .Hit lo his ri>in.T'"c as the Con^ncllnS 
C> . ■ ^rn.ay from ttinc to time rifjulre. 

ik) DcjduU pTOtisUms. Upon ihc h.ippcn- 
Ir-j of nny of tho following cvcj.'.s of cjrf.ujlt, 
{\) Ivrmin it .on of thJ3 contract by rc.i on of 
:.4 ill of the C -ntractor. (2) a Hndins by the 
C.'-utn.j O'l.tr thit the Cwr)«..«ctor (t) 
li s .'J\m1 to oi; ir\e ^ny of the cuxcoants. 
C(»p lUl«jns. or v^.tir.Tntlos of thc.c p:o\l "ons 
cr lus f r.cd to ctmj^ly with any matcrlnl 
provMun of tli.s contr.ict, or (it) has SO 
f..i'crt to rnnl.c progre ss or Is In iurh unsatls- 
fic:t>ry n.niclal condition as to eia.mgcr 
jc^r'. 'iCe of this r,.iitract: or (IM) hns 
;i .-v'd I'fontory to thJ*? cr nimct ;.;ib- 
i," -it":!) i \" ' ^'Jlji-; rf .1 ):^r.b'c rc'i'.u. » r'* nt3, 
or (*v) IS <I( :-i:<i Mini iu p .\mvnt < f l.:^cs, 
or of ;>.c covz of ; :f< . -.-..iiicc of V U con- 
t-.i^l m ti.c onlli ar> coJir^? of L:i .hicia; (3) 
.ij.'io.ntn'.onl of & I.- >>:'^p. receiver or Itqnl- 
<l\U.T for rll or a suhstmtlal p.irt of thd 
C< rtrai'or s properly or Institution of bank- 
r'.jMcy, roori;.-vnl/at!on, rirran^'.;ni nt, or 
:i'.nl<!i'lon priAOe'hngs by or ajaln.st the 
f\*u'r?\ctor. (4) '<:\!lc of any v. rlt of at- 
: 1 i'i»t, lc\y of execution, or c^;r.rncnce- 
't of •ni:,**«^.'-nt pro'*ccdlnj;s vith rc- 

- t to tliC S/'^cal B.nk Account: or (6) 

^ c :n:r*~"ion of an net of ba»./vruptey; the 
G /■ cTrr.enl. \Mthoul ItE^ilthjg any rlc^^ts 

V ! :(h It may oti.er'A-ue have, may In It« 
d'^t.-eMon and upon v^rltten notice to thd 
r c*'>r a'-.d n.. .V:, Mtl ' ^Ki f^ir: ^^''r ^-ith- 
fjf. • .'5 from the P; erinl RMk A'^cot.nt and 
^ •''\<>'d f'Tthcr I '.. !*o«.nt^'scj *r3Ct. 
i:p <n the co-it. nuxnce of r»ny s'ich c cn*s 
cf f"''-Jit for a pi'lo-i of thirty (30) d.r.s 
afur <;urh v^'-.i'-^n notice to the Col,*. -actor 
c-id P-nk, IV.e G^verrn^pnt may, In Us dls- 
crrt-on, and vrtthctJt llrnlMng any other 
rr;hl<; '3i.hJrh the Go\crrn:cnt may li-^ve. take 
l^e .VJo-.lnp additional actions as It may 
dcojn fipr^ropr'ate In the clrcums:ar.?cs; 

<A> Wr'hdr^w aU or any part of thd 
I re Jn the Special Dank Acroi ut by 
c: ^ ni'ide pnyable to the E:irc%u of In- 
d '»n A'^'WTS s grcd jololy by an o/Tjcial of thd 
r ..'^I'j cf Indian .^f^alr^, authorized In wrtt- 
I' c by the Contr-^rt r;; OfTirtr to t-^l e K\>ch 
ft,, l^n T rj apply s ich ri^nour.t*: in rcd'irtJon 
of The acUni e ra*x n^ci.tfs) then o\*l^tT!^d- 
\rz YkTk'H d«.r ?> d m rr'\ jcMon of r^ny o»her 
c:n :ns of the C » rnrt^nt atT-.i *>t the Con- 
ir-.r tr: 

4n> D:i laiid liirui'dl-^te rcpr.no: t of tho 
li mre tf the li^.cr.ce pay- 
n.f.'.K^) i.crevi'^.clcr. or 

(C) Tn'.c po • - ion of and. ^Mlh or uith- 
f Lit ai.crti '^.ucut. sell at public "-ale at v hlch 
t>'0 Co ♦Ti.n.cnt n:ay be the pu.r? ^r, or at 
a ; r: rile. a!l or .i jj pirt of the ^r'zi^cTiy 
c\ Kb the G^-.crnn.O!jt hr.s a V^w \ :.der 
t' 1" rmtra' t atjd. after deducting ai y ck*. 
p*" J 'r '-i .''.•.t to s\K'h sale, apply 1^e net 
|r ' cus of s.irh ^ \]c In reduction of the 
\^'' I •'':a*ed b-ilrtnre of the ad\ance pay- 
r.' 'i: »s) hercuncier and in reduction of any 
otMr claims of the Go.cri ri.ent against the 
C<«" "actor. 

C) pr(i}.\b\:ion ogoln^t Qis:gt*^'\fnt Not- 

V 4* ' ' " nding nny o'^er pro\ L-'.\jn of this con- 



tr it. t^ c ,'1 • r ] 11 not. ' Je a jy 
p «rl of t' c a >'i e i \' .t<5) 1> u. Il.l^.i• 
(l *< ' '1. pli ! r r otN r ' . '^n jjy luoj.lcs 
due tt\.*< r th«* :r 'f ■!> < V, .j» .iriMi«j; 
t!i'. r. to Mi\ I .ny <»r it.r' . \, i»k, 
in. t < »«.u]>a';.» . » * . ..u ; I; tit .tl<'M 

(Uj) /./'<r ..J* - , s /o r < n'$ The 
Coii*. • r ^* :.ll f C .'nctl'ig 

ff^.ctr i Ml < r I' ! » • - ' .t-, . nd 
I - ■ 'I , 1 ^ • , J. ^ :/. If rc- 

. ). .1 h, t\.' r ■ J r . r. ■ •\' r 

M h a ' ' . k : it f-r tl e 

rpc< ' »i r k ' . ■ t ' "d h 'ch ( » r ;j for- 
u\ \' oa c it ' • ,1 , t .f * , ' ll< n f'f :lic C^^n- 
ir. ct..r"o h" . . .s n ; l*c rc 'cd The 
Contr. tor 'U 11 a ' d to ; 5 thiri rd njire- 
j. It 'thcs of the C w.' . .t I .f; I < \\\- 
ti^-.f..] )• M^cMon of the Ci • "''r".«; b^ i-' s, 
rct 'd* and .'u;::its 

(■1) D' .f:o-'j cnrf (ft r, -c'-otit (l) 
A*noii".i. ihe a!no"!)t of th.> X . . i 0" 
lt.."j,t(s) at i.ny t! n'.:~M'i'*i;^j' 1; i . «*."r 
.nhall not exceed tJ-e r* »irit .j..**U'ri. -d in 
the KlPdlng3. DcUriii tlor.s :.^id Au:hi»rl- 
yat.on for the adw'\:*cc p.i,:.*. il^s) prtpured 
pursuant to 41 CFRIIH r>410. 

(2) Depository. Hie ad\ .nee pa' in.^nt(s) 
<han b* drpo^itrd In the b.r.t: \ 'th v.hlch 
the AfT'-r:, ent for ?p "S:l a t r-.tab- 
Irhtd P'TMtant U, ; I r. -^^ ' ' : : ■ " M 1. 

(0) Or'u r ivi Hi.ti; 1 he t.i.;r of * - con-- 
tract 'hpii be co-^ .\ •! - * , .'c '^t.-iiy 
for advance p.-*j i v rt i 'i) ]. . •<:*"r. 

(p) yTC^c rial' 0*1 ? ii' «.* . t i.K <. To In- 
d»ice the m.-.^ inf; of ll;c a 1 . ..: s e ,* n.ert(s). 
the Contractor rop;f f.** .\T'd ;\ \ r .nts that; 

(1) Ko lit" •'\t:c>n tr yr are pres- 
ently pending or thu i c . d r I. ttlu-C^n- 
iraclor, 

(2) NVne of ti e r>:... -^^^ ^ • n .o-.'r.-.- 
^D'cs or i*; In < *.^t ■. .t*i ' t " . ^^'-liy 
u'-.d'^r \\M'*h fre Co. . - b ".1- 
re:s or with t*;e ;.o'.: cn <f .\ ^:<r:l..g 
e^rocn; t of 11. e Com r'Ctor. 

^ (2) 'J he Co'-.trartor hr.s the pcncr to ei»ter 
into this contract and accept an advance 
pa'.hie^lfs) hcrei'nrter. and lis takfii all 
necc^-^-ary action to authorize such accept- 
an"? u" dor the terms ard cc*"dl;*' 3 of this 
c-»':t ract 

{^) N;"ie of t!ie r 'Cts of the CiUractor 
Is bjo-^t to r: y lit.*^ CT c:i:*. ri^r .r.cc of any 
c^*''.ra<' tcr rvccpt for c* ncnt f^'^ not dc- 
hu'nient "D^ere h-'s born ro r."« ^ mtnt of 
cl'lrns tmier A"y t . .it: u*t, a'^ec;* d by thrs© 
rd;tn' e p - .t • ro i ' •'s. or if t'.ere J,as 
t:cn a .y a ?" *. h r n. " .is hare 
b en t- ..f- -M-id 

(5) /*! 1- . n r - " J / ; e Con- 
tr.'.t *o ' .^ "i\ C . cr in co'^rtc- 
lion \v; h the r . -I ftr :»n al«:"^ce pay- 
ment * tr: e a*.d lori'^ct. 

(6) Tl. r^'^rr ^•.'. ti ".^ and v.^jranties 
FhiU be (o:*t'ii« i*^* '^'^d *h'>11 <*l ^ 1 to 
ha*»e been rep^ a*ed b:. the «^ J.* : - i^n of any 
tub r^veiit e i f r h* ofMl ad. j r© 
pT:.inent^s) under th's 'i.ict. 

(a) S'lbcid-.tricc^i S .bj'* I to tl'r prior A:tt- 
t -n appro\al of the Cont 1 .t. t irj; O "»vr, funds 
from the Special Rank A"crnt ri'.y h: u ?d 
by the Contractor to mai c advance pay- 
K.enKs) or down payments to ri*b.o:itractors 
and supp'iers of material In advan^'e of per- 
fo: nnnce by the sub'X)ni ractor or s'ipp]!ers of 
r^ 'fri'^l S ich si*h i hances «ha!l not cXs.c^'d 
♦ ' '? .^'ontrr.ct prl^'c or ofljr*:atfd t'>st as 
t* r ( e v\ ly be. r.' d th? •h'-o:**'-;.' t'vrs or 
t ,^^\^.t^o' crial to v)'Ojn Fi.ch atl\,^nce 
p .}., M't(<) is m^'ie *h^ll furnlih adiq 
5 •« »'iiv thcr* for U'^l'^s*; other £>ecx:rity Is re- 
f^UiieJ by tiie Confi-tlng OfTjc^r, covenants 
In 5> br^''>t"rict';, expro^^-ly made for the bene- 
fit of the Government providing for a Special 
D'^nk A'^co.mt for the -'uh'^dvauce with Gov- 
ernment lien th?ri >n, 6id pro\:di?jg for a 
Go frj."^".t l.rn. p*:,»nj» jnt to o*!ier 



1{< r.n. on '^11 I I p J l> I Ji.\r !N h *«'b i;.ut. 
'•nd 5«4,|io It. ; tip .u the ! h •■nt:..Ct,r .,i,<i 
Iho dip<>.,ilory bink '^u^ ' '.tlilly the 5 nic 
d!'tl<". ;tnd i'IvI ij: the Go\<r i.j. ut Mih-' I'l- 
M.illy the - ;n.e rl^.h'i mc p:o\ldid ) - . !u 
( Uid In the A^-rtenjrnt ft r W j 

A oiuit r.')p;)hunrntal Ihjc'o) t«t' «f"j the 
Ouvcrumcnt. the Contractor. ; ..d I' P • k 
n^.i\ be co-,-l<krcd a-, aileqj it f».r • »h -b- 
adv.^ni e(cK Subadv.uicrs rli"!! i,ot «o 1 : ,rjc 
ultliOiit p'i.,ine:U of In'er«st of •^.x p. runt 
per annum inile-s adequate j.- . TiCi?' -n \% 
1r^t f'.r-j!5hed to and ap; rov.d obt.il d "..v 
the C'j i :. -t!n5 OfTuer. r.s provided hi 41 
C ' II 1 .'JQ^f.3<b). 

(r) Cou.jajfj During the | . rIvKl of trj.e 
n rii an .'idv.ince pi>nu nt(s) ni slo hc;< u;.dcr 
rouains unllqxndated. the Contractor f .-vU 
not, \.it'iout prior uritten coiuent of th© 
contrrrtlnp ofTlcer: 

(1) ^:(.rl, 'CC. pledge, or oMier,\}so c- 'ii.ni- 
b'r, or ^^r-T r to be encumbered. n«.\ 11.' t'i<» 
; -l-i of r c Contractor now o. . < i ' - : ' 

■ d by It, or j.«.ij.,i j y • zc- 
^^J'-'- : • 'oos. liens, or o::.,r <* 
br-inrcs to . . nin on or att.irh to an> . its 
of the C»' tr.'..lor which are allo<..t<d to .he 
pcrforn- in e of this co.Jtracl .'ind vith re- 
spect ;o .M h the Go-<r..ir -nt has a hen 
h'^rrupdci ; 

(2) ' 'V n. trr-n'fer. ct : ' 

iy>tQ < . rc. < :\'»^lr. • f V < .«5 

f r Jr. y vi ' ('T to b' c< 'ne <a e; 

(3) P: hie or pay atiy div.liids. < .pt 
dlvldej p->ah»e In stork of the cc.rpo.a- 
tlon or : .al.e any other dl<;trlbi.tion on ac- 
count of any shares of Its capl'al st )ck. or 
purcba'-e. redeem, or other vvisc acquire for 
value a-^y .such stock, except as reqalnd by 
flnvin^ fi,nd c r redemption ojraftpenjcnJs re- 
ported to the Contracting OTiccr Inf Id: r:t lo 
t\e ■ h'l » unt of there aiu«r. e ; -r- 

nf' ) i). 1 on.s; 

(4) 5:' '1. cor. .ei. or ICT^e all or a L ^ * • U 
part of p*«^c»s; 

(6) A'Cjuire for value th.e .<;*ock or c\»»r 
seer rlt I^s of any corji :nMon, nuui!cl: ill'y, 
or go-.er:.n;t'ital authority, except direti c')- 
ll:;a:ions. of the Un:ted S'at/^s: 

(6) Make any advance or loan to or I-.r,ir 
any liability as guarantor. .*;urety. or : ^ 'u,n- 
inodatlon enclor'^or for any other firm, j 0. < n 
or corporation; 

(7) Permit a vrit of attachment or any 
«l*nllar precess to be Issued agaln:;t Its prop- 
erly without procuring release thereof or- 
bonding the rame within 30 days after *he 
entry of the v^rlt of \ltichnient or any 
similar process; 

(8) Pay any sa'arles, com.mIrslr»r<;. b*- 
n ■ es. or ot.her remuneration In any ft^r.'n or 
;■« Micr to its dlrcc'or.s, ofT.fers, or ).ey tm- 
plojoes in excess of eJtlstlng rates of pay- 
ir.cnts, or of rates pro\Ided by this Con*r.ict, 
or In cM^ting agreements, in connection vp.h 
\.hlch notice hn.-^ b'^en given to the Contrr.ct* 
li:g OfTicer, or accrue <;uch excess remunera- 
tion without first obtaining an agreement 
fubcrdlnatlng the fame to all claims of the 
Government hereunder. 

(0) MaKe any substantial change In nirn- 
f>;'^*^ient. o" ner?h|p. or control of the crga- 
r.l. .ition with which this contract Is mnde. 

(10) Merge or con'^oildate with any other 
fnm or corporation, change the t>pe of its 
bu inc^, or engage In any tran*?act1on out- 
•^ d* the ordinary courre of Its hu«ir.c*5 as 
pre cntly conducted; 

(11) Dcpo'-it nny of It*; fu'-.i'; c^cop* .-. a 
bank or trust tompiny Iri'LVd by t'*e Fed- 
eral Deposit ^n urance Ccrp'r'.fion; or 

(12) Create or Incur ln<!(b'edn< r. !>.<-:cw 
money or advpnces other tl - n r ncLC to be 
made hereunder, except r.*^ ;c fed !*"ein. 

Mor r.is T:k \::so:t. 
Ciu m VI i ^ ' '0 cr of JhOiCn Afci"?. 
(j p. D'>C71 i:zZ'* r:!-d 11 7-74. S 4'; ■ r] 
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APPKNDIX G 



Tribal Government 
Services 



Memorandum 



JAN 181974 



To: 



All Area Direetors 



From: Commissioner of Indian Aff^iirs 

Subjeet: Tribal Government Development Program (TGDP) 
Guidelines for FY 1975 



Rather than eonihxue sepai aio adn*ini.straiion of the Tribal Affairs Ivlanag-einent 
Program and TGDP, TAMP will be merged into TGDP stai'ting in FY 1^75 
under the enclosed operating proeedaros* 

Applications may be submitted to the Superintendent, or other Bureau 
official having immediate responsibility for serving the applicant tribe , 
no later than March 1, 1974. The Area Director may wish to establish a 
further deadline sometime in March so that applications will be received 
from the Agencies in time to allow for the required Area Office review 
before the March 25 deadline for receipt of all applications in this office. 

In the new guidelines, we have attempted to consolidate and clarify the 
various concepls and policies which ha^^^ developed during the formative 
periods of both TAMP and TGDP . In addition, you will note a section 
which states those responsibilities which have been assigned to the Bureau 
field offices and arc to be exercised by individuals designated by the 
Area Director. However, the Area Director and the Superintendent are 
specifically responsible for certifying that the information provided in 
the application is accurate and complete. Snould there be any question 
regarding special circumstances, please attach a memorandum of explanation. 

We are committed to an equitable method for determining those tribes which 
are most qualified to participate in Ihe program based on financial need . 
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We assume that all tribes have some need to improve their governing 
functions. It i^ those who laek the financial resources to make such 
improvements, !iowever» that will be given the highest priority. 

Since the same degree of financial need for the various tribes does not 
exist equally among all of the Areas, there is no nationally equitable 
basis upon which each Area can make its own selection of TGDP partic- 
ipants. Allowing all tribes to compete among themselves on a nation- 
wide basis is the only way to be fair to all concerned. 

We will continue to use the qualifying formula in order to avoid subjective 
considerations. However, the objectivity of the formula is only as good as 
the factors which go into it. Therefore, it is essential that you insure the 
accurac y and completoness of the information provided by the applicants. 
Further, we wish to cniphasi^e the importance of your responsibility to 
insnro th«t tho Hnrpn ii i>nH iho tribe corrjply v;ith the provisions to which 
both parties agree and set forth in a TGDF contract. It is only in this 
way that we can develop with Indian tribes a relationship of mutual respect 
and trust. 

We plan to provide to you, during the first week in May, the information 
you will need to advise the applicants in your Area whether or not they 
are eligible to enter into contract negotiations. We are asking you to 
perform a similar service regarding the distribution of the enclosed 
[guidelines announcing the open season. 

As you will note under Section IX, all federally recognized tribes are 
eligible to submit applications. However, those who have already had 
three years of participation under TAMP will be assigned a lower priority. 

We recognize that staff shortages and the press of other business could 
delay processing of TGDP contracts. However, we have scheduled the 
application procedure so as to allow approximately two months during 
which contracts can be negotiated and signed. We urge you to do all 
that you can to insure that such contracts start functioning on July 1, 
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Section I - Background 

TGDP in FY 1975 will be a combination of two programs of aid to tribal 
governments which heretofore were separately administered; TGDP and 
The Tribal Afiairs Management Program (TAMP)-.- 

TAMP first became operational during FY 1972 when 25 tribes participated 
in the program based on the recomnicndations of an all-Indian selection 
panel. Wliilc it had several options, iis primary objective was to assist 
tribes in strengthening the business management capabilities of tribal 
governments. Twenty-three of the original 25 participants have contracted 
under that program for each of the last three fiscal years. 

Following the establishment of TAMP , the administrative responsibility for 
the program was assigned to the former Division of Tribal Operations which 
had occn wcrlc'Tij on the ci* cation oi drioth^j' piugiawi uf ciid iu Irlbcil 
governments called the Tribal Government Development Program (TGDP) . 
Sixty tribes quaiifica for TGDP contracts during each of the first two years 
of its existence (FY 1973 and FY 1974), An objective formula determined 
those who were qualified rather than the use of a selection panel, as in TAMP. 

While considerable latitude was available under TGDP, its primary objective 
was to strcngllicn tribal governing functions. Because of the flexibility of 
each program, there developed considerable overlap and since both programs 
were being administorcd by the Division of Tribal Government Services, 
there remained little jusdfication for continuing their separate operation. 
Accordingly, the two programs are being merged for FY 1975 under a single 
set of administrative procedures and will be called "Tribal Government 
Development Program" (TGDP). 



Section II - Program Objectives 

Recognizing that the success of all social and economic improvement programs 
is largely dependent upon an effective tribal government. Congress has 
appropriated increasing sums of money to help strengthen tribal governmental 
and managerial functions. TGDP is designed to give priority assistance to 
the so called "have-not" tribes. It is not an attempt to reward good management. 
Rather: it makes it possible for tribes with little or no financial resources 
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to develop and/or improve their governing or managerial funetions through 
the aehiovoment of speeifio tangible produets (deliverables) . Sueh deliverables 
are furni.shcd to the Bureau in exehange for money provided as set forth in 
a eontract between the tribe and the bureau. 

TGDP is not a grant , neither is it a fund to be used for the payment of 
salaries for tribal ofiieials. A TGDP participant enters into a binding s-^ 
agreement (eontraet) in v;hieh the Bureau agrees to pay for those deliver- 
ables whieh the tribe considers to be highest on it? list of priorities and 
yet within the seope of the program and the dollars available. Some 
examples of work that eould be undertaken and resulting deliverables 
are as follov/s: 

Examples 



Seope of Work 

1. Establish and implement a record 
keeping system. 



Deliverable 

An outline of the system 
explaining how it funetions . 



2. Draft proposed amendments to 
tribal constitution to comply with 
the one man, one vote concept . 

3. Develop and implement a tribal 
personnel management system 
including position descriptions, 
salary schedule, and policies for 
handling sick leave, vacations, 
promotions, hiring and firing. 

4. Create a set of election procedures 
including provisions for voter 
registration, secret balloting, 
absentee voting, an impartial 
election board , and a method for 
resolving election disputes. 



Copy of proposed amendments 
and a plan of how they will be 
put into effect . 

A report outlining of the system 
and showing hov/ it was implemented , 



Copy of election ordinance enacted 
by the governing body. 



5. Establish a tribal ofiice and 
consolidate all existing records. 



Report on accomplishments, 



6. Update tribal membership roll rnd 
develop pi'occdurcs for keeping it 
current. 



Copy of completed roll and 
enrollment procedures. 
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7. Train 



(number) tribal officials Report on the training reeeivcd, 

names of partieipants, eonccpts 
learned whieli are applieablo to 
the tribe, and a plan for their 
adoption. 



or employees in tho fundamental 
skills of tribal [government throug'h 
sueh things as: 

(a) visits to other tribal 
eouncils 

(b) workshops condueted at 
the reservation 

(e) exehau^je visits with loeal 
munieipul governments. 

Establish a system for the 
development and management 
of tribal business enterprises.. 



Report describing the accom- 
plishments and an outline of the 
system. 



coiitjiiuhm ' revenue Tor financing 
tribal government, i.e. , 



(a) agreements with the state 
for sharing in revenue derived 
from collection of retail sales 
taxes on the reservation; 
(b) setting up a business and occu- 
pational tax for reservation 
merchants; 

(e) setting aside a portion of judgment 
award to accrue interest; 

(d) self taxation. 



of efforts including a plan for 
implementing any revenue producing 
system found to be feasible. 



10 • Plan for the use of anticipated Copy of the plan, 

judgment award. 

While it is not the purpose of TGDP to contract for the payment of salai'ies, 
it is undcrstondable that persons qualified to accomplish the contract 
deliverables will have to bo employed. However, it is the deliverable 
and not the salary for which the contract must be written. Since TGDP is 
intended to be a source of funds for only a limited period of time, it is 
more important to achieve some specific tancriblc improvements which will 
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be of lasting viAuo than to merely pay the salaries of tribal leaders so they 
can perform the routine business of the tribe . In planning what is to be 
aehicvcd under TGDP, the tribe should avoid attempting to accomplish more 
than it can rcabonably expect to complete in one year. 



1. The use of TGDP funds to pay a tribal attorney for general counsel or 
other services is not within the scope of the program . However, TGDP 
funds may be used to pay an attorney for the performance of specific work 
necessary to achieve a contract deliverable, provided it is not in violation 
of 25 USCA 81. 

2. The use of TGDP funds to pay tribal members in their roles as tribal 
rep^'csentiitives is not acceptable, i.e. , the payment of salaries as such, 

3. The purchase of land is not within the scope of TGDP even though a 
tribe may reason that such land could be the basis for generating continuing 
revenue. There are other sources o£ funds for land acquisition, i.e. , the 
Farmers Home Administration Loan Program. 



One of the required deliverables is that each TGDP contract must be written 
so as to require the tribal government to present to the tribal membership, 
a written plan setting foi th the way in which the funds are to be used. That 
plan must be presented within thirty (30) days following the effective date 
of the contract . 

A second required deliverable for all TGDP contracts is a written report 
that must be submitted to the membership within one month following 
conclusion of the contract period describing actual accomplishments, A 
copy of each of the above reports shall be submitted to the Bureau as 
contract deliverables. 



Section III - Exclusions 



Section IV - Required Deliverables 
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Section V - Definition of Terms 



1. Available Tribal Funds (ATF) a.s of February 1, 1974 

Of major significance is the amount of money a tribe has available to it for 
purposes oi improvinf^ it.^: governing functions . We reco^jnize the londency 
for tribes to reason that none of its nonoy is available because so much is' 
budgete.i for tlio operation or the tribal government, some is allocated for 
the operation of various proprrams , and other funds are needed to operate 
and maintain tribal buildings, iritill other monies may be invested to produce 
continuing' revenue. Tribes which possess many thousands of dollars and 
have rco-ular income may still consider themselves as having* financitil need 
and, therefore, entitled to contract under TGDP. However, there are many 
groups thiit have little or no tribal funds. These are the tribes that TGDP is 
designed to help and such entities have highest priority. 

Accordingly, in determining t^c amount of funds a tribe has available, the 
following general principle wil] be used: 

As of February 1 , 1974, all tribal funds must be counted as 
available if the tribe has discretion over how such funds are to 
be used. 

If the tribe prefers to use its own available funds clsev/here, we can only 

assume that the tribe considers as lesser priority, the improvement of its 

governing functions. Tiioso categories of funds , which we consider to be 

be yond the discretion of the tribe, for purposG.s of this program, are 

listed below: (Should circumstances exist which arc not covo-ed by this 

Section, it shall be the responsibility of the Superintendent and the 

Area Director to attach a memoi-andum of explanation to the TGDP application.) 

Funds that WOULD NOT be inchidod as AVAI LABLE : 

(a) Funds sot aside by STATUTE for specific purposes 

(b) Revenue Sharing Funds - from U.S. Treasury Department 

(c) Funds provided by Government or private agencies for a 
specific purpose qthor^ than the operation or improvomon t 
of tribal goi^crnmcnt ~ ~ 
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*(d) Judgment Funds - until actually available to the tribe 

* Until the date the plan for their use is approved by Congress or the date 
of the enactment of enabling legislation, judgment funds will be considered 
unavailable . In those instances where two or more tribes are involved in 
the same award, the amount of the funds that are available to each may not 
actually be known until their respective rolls are approved by the Secretary 
of the Interior. 

2. Available Tribal Funds Per Capita (ATFP) 

The amount of money , on a per capita basis, which the tribe could spend 
for purposes of TGDP, based on the tribe's Service Population, 

3. Computed Funding (CF) 

The amount for which the applicant qualifies according to the formula. 

4. Constant Factors 

Those factors associated with the Qualifying Formula which are fixed for all 
tribes or for each of the tribes in the respective Service Population groups , 
i.e.. Funding Rate, Minimum Funding Level and Maximum Funding Level. 

5. Deliverable 

A specific tangible product produced by the TGDP participant in exchange 
for money provided by the Bureau. For example, a set of election procedui^es, 
proposed amendments to the constitution, or a copy of a plan for personnel 
management, etc. Each deliverable would have a dollar value in the contract. 

6. Funding Level (FL) 

The net amount for which a TGDP contract can be written after computing the 
formula and considering both minimum and maximum funding levels. 

7. Funding Rate (FR) 

The dollar amount, for each member of the Service Population, which 
normall> v/ould be spent by tribes of various sizes to improve their 
governing functions. 
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8 . Maximum Funding: Level 

The hift'hest amount a tribe might receive under eontraet even if the 
Qualifying Formula shows a greater amount. A tribe will be limited to 
sueh dollar amount even if its Computed Funding is hii^her than that 
amount. The ?.I^ximum Fundinp; Level will be established after reeeipt 
of the FY 1975 TCDP applieations. For Alaska partieipants, the Cost of 
Living Allowanee will be applieabie . 

9. MinimtuTi Funding Level 

The lowest amount a tribe might reeeive under eontraet even if the 
Qualifying Formula shows a lej^scr amount, A tribe who qualifies by 
the formula for any amount, will at least be given the opportunity to 
eontraet for a minimum dollr-T amount whieh will be established after 
reeeipt of the FY 1975 TGDP applieations . 

10. Plan A 

The systom by which certain tribes having the highest priority are awarded 
interim Funding Level contracts which will become effective on July 1, 1974. 
Those contracts nay be amended upon receipt of the anticipated increase 
in the FY 1975 appropriation. 

11. Plan B 

The system for awarding contracts to qualified tribes with lesser priority 
than those under Plan A . Contracts under Plan B will not become effective 
until the Bureau's receipt of the FY 1975 anticipated increase in appropriation; 
likely during October 1974. Such contracts will run for twelve months 
even though that period v;ill extend beyond the end of FY 1975* 

12. Service Population 

Those Indians living on or near the reservation (former reservation in 
Oklahoma) who receive services from the tribe's governing body. This 
figure will bo supplied by the Commissioner from either of two sources: 
(excluding Alaska) 

A . The 1970 census count (U.S. Bureau of Census) of Indians 
who have identified with a tribe and live in thorie counties 
where the tribe's reservation (former reservation in Oklahoma) 
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is located and any adjacent counties containing- trust or restricted 
land porlaining; to the tribe. Actual residence on trust or restricted 
land is not, however, required. 

B. Revenue Sharing fifjures as of 1970. 

The Commissioner will compute the formula both ways and designate as 
Service Population the figure that will result in the highest level of funding. 

For Alaska applicants , the Commissioner will use the count from the roll 
prepared pursuant to the Alaska Claims Settlement Act. 

The purpose of this new approach is to achieve consistency among tribes 
in the application process. Previously, the basis for determining the 
Service Population varied considerably. 



The person designated to coordinate the overall functions of the program, 
located in the Washington Office, Divi5.ion of Tribal Government Services: 



14. Tribe 

As used in these guidelines, the word "tribe" shall mean any federally 
recogni^.cd Indian tribp, band, community, acsociation, pueblo, or Native 
village . 

15. Variable Factors 

The factors to be used in the Qualifying Formula which vary for each tribe, 
as opposed to the constanis. Service Population and Available Tribal Funds 
Per Capita are variable as far as the formula is concerned. 



Since the purpose of TGDP is to assist financially needy tribes to improve 
their governing functions, it is imperative that priority be given to those 
applicanti^: having the greatest need. In making such determination, we have. 



Bob Far ring 



Phone (202) 343-4045 
^"(202) 343-404G 



Section VI - Qualifying Formula 
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developed a forinul:^ \ 'hich i.s intcncK'vl to rrmove as mvcli as possil)le any 
subjective considur^tion.^ fi'om tb.c .-.eh^ction process. The tribe provides 
the input vei'llicd by ti^c Superintendent nnd the Area Dij^eetor, and the 
formula described below determines whether an applicant is qualified and 
for how much. 



The abbreviations are explained below: 

CF = Computed Fund ing. The amount for which the applicant qualifies 

according* to tliC lormula. However, should this fijrure be lower than 
the cstablifshcd Minimum Funding Level for TGDP contracts, the 
tribe may contract up lo the minimum amount. In tlie event the CF 
exceeds the established Maximum Funding- Level for TGDP contracts, 
the tribe may contract for no more than the IWaximum Funding Level . 

FR = f und ing Ftate . The dollar amount, for each member of the Service 
Population, wliich normally would be spent by tribes of various 
sizes to improve then* c?;overnin[{ functions. Tribes with a smaller 
Service Population r( quire a highei* per capita e^penditure because 
of fixed costs. The I'll for tribes of various sii^ed Service Populations 
will be determined afier the closing date for receipt of TGDP appli- 
cations. Such rates will be uniformly applied for the respective 
sized tribes . 

ATFP = Available Tribal Funds Per C apita. The amount of money, on a 
per capita basis, w^hich the tribe could spend for purposes of TGDP , 
based on the tribe's Service Population, (see Available Tribal Funds 
in Section V) 

''^ Service Populati on . Those Indians living on or near the reservation 
(former reservation in OlJaiioina) who receive services from the 
tribe's governing body, (see Definition of Terms Section) 

Use of the FoimhuUi (Fxample) 



CF ^- (FR - ATFP) SP 



Service Population (SP) = 850 



Available Tribal Funds (ATF) = $ 12,815 



Available Tribal Funds Per Capita (ATFP) = $ 15.08 (ATF-:-SP) 
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Fundin[»- Kate (FR) = $ 32.00 
CF = (FR - ATFP) SP 

= (32.00 - 15.08) 850 

= 16.92 X 850 

= 14,382 Computed Funding 

Assuming that a ?.Iinimum Funding Level of $8,000 and a Maximum Funding 
Level of $35,000 is established for FY 1975, the Funding Level for the above 
example tribe would be the same as tho CF, i.e., $14,000 (rounded up to 
the nearest $100) dnce the CF falls between the Minimum and tho IMaximum 
Funding Levels. Aeeordhigly, a eontract eould be written for $14,400. 



Seetioii VII - Antieipated Inerease in Appropriations 

In the event we actuallj^ reeoivo from Congress tho requested increase in 
funding for TGDP in FY 1975, some of the suceessful applieants vvill likely 
qualify to contract for a greater amount of their needs as determined by 
the Qualifying Formula. This would result from raising the Maximum 
Funding Level abo\re tlie $20,000 limit. Due to iner eases in the cost of 
living, we are also eonsidering a ehange in the Minimum Funding Level 
from its existing $5,000 level. Further, we contemplate some adjustments 
in the Funding Rates for tribes of various sized Service Populations. 

In an effort to meet the relative needs of as many tribes as possible within 
the funds available, it will not be practicable to assign any meaningful 
dollar amount.^ to the above mentioned cony ant factors associated v/ith the 
qualifying formula until we know the v ariables in that formula, i.e. , 
Service Population and Available Tribal, Funds Per Capita. Accordingly, 
we will await our receipt of completed applications before arriving at a 
value for the above mentioned constants. 

At that time, we will use the formula to determine v/hich tribes are qualified 
to contract for what amount of money, based on the anticipated increase in 
appropriations. However, since the Interior Department's Appropriations 
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Bill usually Ooos not bocomc law until Late in the, fii\st quarter of the fiscjil 
year, we will li!vclv bo oncrotinf^ uniil that time under a Conpjrossional 
Continuiniv Rerolulion. That resolution would limit expenditures to the 
rate of spending based on the same period of the previous fiscal year. 

Seetion VIII - Ass3[jfnmcnt of Contracts 

In view of the circumstanees described in Section VII, the following factors 
must be considered in implementing TGDP for FY 1975: 

1. The Interior DcpartiTiunt Annual Appropriation Bill will not 
likely become law until sometime during the first quarter of 
the fiscal year. 

2« There 3S a chance that tne anticipated inc/oase for TGDP may 
not materialise and we may be limited to cither the amount of 
the TY 1974 appropriation ($1,322,000) or some higher amount 
but less than the FY 1 d"t 5 budget request . 

3. While we are not awa^*e of any effort to ca)icel our request for 
increased fundings all we can be reasonably certain of having 
available for TGDP in FY 1975, is the amount appropriated for 
TAMP and TGDP in FY 1974 ($1,322,000). 

4. We are committed to an application schedule which will provide 
the necessary lead time so that TGDP contracts will start 
functionin'i: on July 1, 1974 , 

Accordingly, we plan to implement the FY 1075 program in two stagps , 
described below as Plan A and Plan B . Befoie implementing either plan, 
however, it will be necessary to make an overall determination as to which 
applicants qualify for the program, based on FY 1975 considerations. 

After considering the number of applicants, the service populations and the 
amount of Available Tribal Funds Per Capita, a set of Funding Rates will 
be established; one for each of.* '^ral sized population groupings. Such 
Funding Rates will be set with tL> iew toward using the entire amount of 
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the anticipated $2.r>r»0,000 FY 197C appropriation. When it is known \vhicli 
tribes qualify for tho prooTam. they will bo lifted aceordinff to the order 
of their priority ci' rood. Such li.tin:r \/ill also show the amount for which 
eaeh tribe qualifies, i.e.. their FuDdint;' Level which is related to the 
anticipated $2,050,000 appropriation. 

Since FY 1975 funds will not be <';vailable, it will not^bc possible to authori-^e, 
in advance of our receipt of such fluids, the yKTi'oiir lion of contract,^ in tho 
amounts related to the anticipated FY 1975 appropriation. However, those 
amounts will be announced to the tribes durinf^ the first week of May 1074. 

In an effort to at least partially imph iv.oni the pro^Tam startinj^ on July 1 . 
1974, even thoup;h wc will not know whether we v.ull receive the roquor.tcd 
increased appropriation, we will use an i nterim funding arrangement knowm 
as Plan A. 

Plan A 



Under this plan, ri;jurcs taken from the anplicaticns of those who qualified 
for the FY 1975 pro[^*;r;;m as ouuinod above, wiW ho used. However, thii. 
time, the formula wi]l use the s;;mc Funding' )<ales. r.linimum Fundinp; L(..'el 
and the Maximum Fundin(j Level which vvo-u uJied during tho initial TCDP 
application process (FY 1973). Interim Funding Le^^els will then bo csiab- 
lished for those tribes from that li5 1 who continue to qualify pursuant to 
the factors used in FY 1 97?.. From such list, that number of tribes wiU be 
selected whoi;e cumulative total of t)>oir Funding Levels will am.ounl to 
$1,322,000, allowing for altcrnrtes. Those tribes wiU be considered as 
the Plan A group and the remc;inder wiH be knov/n as the Plan B tribes. 

Vlan A tribes w^ill be advised during the first \.'eek of May 1974 that they 
have qualified under the FY 1975 program to contract for up to a certain 
level of funding, for example, $?0,000. However, eaeh tribe wiH be 
further advised that its contract will be limited to an Interim Funding? 
Level, e.g. , $20^000. This will enable the tribe and the Hureau to * 
proceed with preparations so that tlu- contract c an start functioniu'V 
on July h 1974 . Such Plan A tribe will be a\.^are that another i?10'.000 
will be available to it, in the event the anticipated $2,650,000 is actually 
appropriated and can plan for adding further deliverables to the contract. 
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At that time (likely about October 1974) the contract may be amended to 
include the further deliverables and the tribe will then be participating 
at the level for which it qualified under FY 1975 terms. 

Plan B 

Those qualified applicants who were not included with Plan A tribes, will 
also be advised during the first week of May 1974 regarding the amount 
for which they qualified based on FY 1975 considerations. However, the 
Plan B tribes will await the Bureau's actual receipt $2,650,000 
appropriation before they will be authorized to contract. At that time 
(likely late October or early November 1974) , and when signed. Plan B 
tribes can then begin functioning under contracts which shall have already 
been negotiated in anticipation cf the Bureau's receipt of FY 1975 appro- 
priations. While Plan B tribes will not be permitted to start functioning 
under contract at the beginning of the fiscal year, their contracts will, 
nevertheless, run for twelve months, oven thoncrh Ruoh period will 
extend beyond the end of FY 1975. It must be undcrstvocd , how^ever, that 
the bulk of the work must be completed within the fiscal yiar and that 
any TGDP contract for which those tribes may qualify for the next fiscal 
year, would be for different deliverables than contained in the FY 1975 
contract. 

Other Considerations 

In the event Congress appropriates no increase over the amount provided 
in FY 1974, the FY 1975 TGDP participation will be limited to the Plan A 
tribes. Should some amount more than the $1,322,000 and less than the 
$2,650,000 be appropriated, only a limited number of Plan B tribes would 
be offered the opportunity to contract, i.e. , those having the greatest 
priority in relation to the funds available. 

Effect on Contracts 

TGDP contracts will have to include provisions to allow for the above 
circumstances. 



Section IX - Eligibility 



All tribes having a trust relationship with the Secretary of the Interior are 
eligible to apply for TGDP for FY 1975, provided they have Service Populations 
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of at leOiJt 100. Whilo the 23 tribes that hJivo partieipatcd in TAMP durinj? 
each of the last three fiscal yenj-K will be eligible to apply, they will be 
assigned a lo^ser priority than those who h;ive not had the benefit of sueh 
funding. A fiirthor reduction in priority will ^'>o assigned to those wh.o 
have participated in both TAViP and TCDP . 

Those tribes which have had only t\\0 years of funding under TGDP, and 
no TAMP participcition , will not have the above restrictions on their 
eligibility for FY 19713 . 

Section X - Alternates 



At the time a determination is made as to those qualified to contract, a 
number of alternates will be ricj^i^cnated iuid {Tivcn a rantvinj? for the purpose 
of Uoiiig inVy u».:i iMy vixiw ciurinr uio ycur, Wlion a participant 

dropri wd of tlie prop;ram, tne a}:propria{o Area Director will bo advised 
of t!ic opportunity tor tho next hi^;"iic:>t: rr.nliing- aliernate to negotiate a 
contract . 



Section XI - Joint Applications 



1. Minimum Servieo Po ^^>:];iHcm^ . Tribof^ b.aving' service populations of 
less thr.n 100 are not o1;,'J:j1o to apply for fundinj^* under TGDP . However, 
two or iiiore groups having; less thrn the nnninnmi f:u»rviee population may 
file a joint appIic::tion , provided their combined Scvice Population is at 
least 100. Further, the application murt bo acconip..nied by resolutions 
from each of tliC constituent tribes stating their eoiicurrence in the joint 
applicatiori. The asoocv'^tcd ^I'O'JP^-^ would be considered as an individual 
tribe for purposes of (letermiMirrj/ the ^iiiiount of the contract. 

2. Comm.on Interest T ri bes . Any two or more tribes may file a joint 
application regardless of the si/.e of thoir respective Service Populations, 
provided the combined Service Population is at least 100 and the component 
tribes feel they can effect ecrtoin economies throu:^-.h a cooperative finiding 
arrangement. For example, the scveial tvil)cs may rerlii.e they will not 
have sufficient worl; under an auticipati-d contract to warrant the operation 
of a separate office. Jointly, they could share certain fixed costs and pool 
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their funds to employ a higiily qualified person or persons to aehievellie 
deliverables for ir.orc; tJian one of the tribes. In sueh ease, the eombinod 
tribes would be eoir:^idurod as a sinjcle entity for purposes of determining 
the amount for whi'jh a contract could be written. A resolution staging 
eoncurrenee in the joint application mu submitted by each of the tribes 
who are party to the joint re":ucst for TG.>P. 

3. In ter-Trilvl Orryg nizraions. E::it-tinij inter-tribal organizations may 
submit applications, providing the following conditions are met: 

(a) All of the component tribes are federally recognized by the 
Secretary of the Interior . 

(b) Each member tribe submits v/ith the TGDP application a 
resolution giving its concuvrencc vhich excludes such tribe 
from moking an individual TGDP cipplication. 

(c) The intcr-tribal organisation possesses certain governmental 
authorities dolegated to it.,by each of the component member 
tribes of the organization. Evidence of such authority must 
accompany the applicc^tion . 

If an inter-tribal organization meets the above conditions, it will be 
considered for funding as if it v:ere a single tribe. 

Section XII - Responsibilities 



TGDP o;>plicont and/or particio an': • 

(a) Submit timely and accurate application. 

(b) Request help from Superintendent in completing application, 
if needed. 

(c) Participate in negotiating contract. 

(d) Comply with contract terms. 

^ (e) Cooperate with Contracting Officer's Representative (COR) . 
(f) Timely submission of required reports and deliverables. 
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Bureau Field Cffio^-s: As determined by the rcspeetive Area Dircetors, 
the follov in;;; are included anicng- the responsibilities of the Area Direetor 
and/or Suporintoidcint, the Contracting OlTieer , COR, and the persons 
having ix-fiponsibilUy for Tribal Operations functions: 

(a) Notify tribes^ about opportunity to apply for TGDP by 
providing;' copies of [••uidclincs . 

(b) Assist in preparing? application, if requested. 

(e) Certify as to the accuracy and coniplctoness of application. 

(d) Explain to the Comnnssionor any unique eircrumstaneos which 
were cons:idercd in arrivinp; at fiictors to be used in the 
qualifyincr formula. (Available Tribal Funds) 

'e) 'imcly transmittal of r.pplications. 

(f) Notify all applicants as ^o whether or not they were 
successful, following receipt of such information frem 
Commissioner . 



(g) Conduct Area meetings during Jlay or early June involving 
representatives of successful applicants, Contracting Officers 
and Tribal Operations personnel to plan for FY 1975 and 
initiate contract nff^otiations so chat all contracts start 
functioning on July 1, 1974. 

(h) Determine the specific type of contract to be used. 

(i) Provide copies of all contracts, and/or modifiealions thereto, 
for the Commissioner, A.ttn: 440 within two weeks following 
their effective date. 

0) Notify Commissioner of any contracts not in effect by the 
September 30, 1974, deadline. 

(k) Advise, alternates when they become entitled to participate 
and assist them in consummating a contract. 

(1) Submit report to Commissioner by August 15, 1975, setting 
forth deliverables actually produced by tribes under the 
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FY 1975 contracts and received by the Bureau (see Sehedulc 
of Deadlines) . 

(m) Withdraw fundincj and/or canecl eontraets in those instanees 
where portieipants fail to eornply with sueh agreement and 
advise the Commissioner of sueh aetion «o that the Commissioner 
may allocate such funds to the next highest ranking alternate • 

(n) Keep TGDP Coordinator advised of status of contracts by 
providing copies of pertinent reports and through telephone 
conversations. 

Commissioner: 

(a) Issue program guidelines* 

(h) EstabUsh Funding Rates. P.Iinin^.um Funding Level and 
Maximum Fundiii^* Level after receip* of applicaiio'ns. 

(c) Determine the amount for which each successful applicant 
is entitled to contract on a nation-wide bnsis by using the 
information provided by the applications and applying it 
to the Qualifjnng Formula . 

(d) Notify each Area Director of the outcome of the applications 
submitted from his Area. 

(e) Maintain a list of alternates which v/ill be entitled to contract 
in the event of savings. 

(f) Issue advices of allotment . 

(g) Have responsibility for the over-all administration, coordination 
and evaluation of the program . 

Section XIII - Schedule of Deadliiics 



Mid January through February 1974 

Open season for submitting applications to Superintendent. 
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March U 1074 

Last day for receipt of applications by Superintendent. 

March - ...^ 

(The Area Director v/ill cstnblish this deadline for his receipt 
of app] ion t ions frcn tlic Suporinten dents so as lo allow time 
for his review before transniiUinjj them to the Commissioner.) 

March 25, 1974 

Last date for receipt by Commissioner of applications from 
the Area Directors. 

First Week of AUiy 1974 

Commissic^ncr's notice to Area Directors announcinj^ successful 
applicant 5-.. Area Dirrctorr-. will promptly notify all applicant.s 
as to the outcome of their request for TGDP. 

Mid Alny th voucrh KarJy Juno 1974 

Conduct Area meetinfcs involving; representatibcs of successful 
applicants, Contracting- Officers and Tribal Operations personnel 
to plan for 1-Y 1975 and initiate contract negotiations. 

Sometime in June 1974 

Washington Office issue tentative allotments to the field offices. 
July 1, 1974 

Contracts start functioning for Plan A tribes. 
September 30, 1974 

Last day for Plan A contracts to become effective. 
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October 1 . 197 4 

Withcirrswr:! of fundG for all Plan A tribes without contracts 
in offoct as of Gepto:nbor 30. 1974. 

Octobor 15, 1974 

Notify Plan A alternates and issue advices of allotment. 

SofTietinie in October 1974 

Authorize Plan B tribes to start functioninrj under FY 1975 
contracts il sufficient fur.ds ^'^re aT)propriated. 

Dccombcr 1 , 1974 

Deadline for Plan A alternates to hivo coptrnot^ in effect before 
withdrav.iiu; funds and rnking* thorn available to other i'lternates. 

Jauu«"iry 3] > 1 075 

Last day for Plan F> ccntrc'cts to become effective. 

February 1, 197:- 

Withdrav/al of funds for all Plan )3 tribes v/ithout contracts 
in effect as of January 31, 1975. 

February 15, 1975 

Notify Plan B alternates and issue advices of allotment. 

April 1 . 1 97 5 (no foolinr:) 

Deadline for Plan B alternates to have contracts in effect before 
withdrawing funds and maldng them available to other alternates. 

June 30. 1975 

End of FY 1975 contract period for Plan A tribes. 
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Auivust ir>. 1075 (Plan A Tribes) 

Dcadlino for Area Directors to submit to the Commissioner 
reports of all ci:'livorablcs ;ictually producccJ by oaeh tribe 
and roccivcd by llyj Hurcau for each FY 1075 TGDP contract. 
Also included will ho a lir.tinp; of any contracted deliverables 
which the ti-ibor. failed to produce and what action was taken 
to eonipcnsato for such dcfici(?ncy, i.e., withholding; of 
payment, etc. 

neeombor 15, 1975 (Plan B Tribes) 

Deadline for Aro?» Directors to submit to tlie Commissioner 
reports of doliverabies as outlined above under August 15, 
197 5, for Plan A tribes. 



An applici'tion form is alt:»ch.cd to these guidelines. It is to be completed 
by each aj^pliccnl and subniitcd to the loe..l Ruroau Official responsible 
for iicrviiii; th,» tnb;j (usually the ^lupcrhitendont) , no later than 
i\Iarch K 19 74. As;^ist::neo is c.voilabli; from local Biu'oau Officials. 
The Supri intcn<i. itt* or Officer in Ch;ir;i:o. is responsible for certifyinrj 
the accuracy and co:npJeien;;ss of the iiiiormation and sending it to the 
Area DiV'.xtor by tisc deadline e.^^tablisliod by the Area Office, The 
Area Director is c.lso rc::ponsiblG for certificiition as io the accuracy 
and completeness of the application and tranr.mittinp; it along with any 
comments and necessary rtiachment.-; to the Cornr.nt sioner so as to 
arrive in the Washington Oifice no later than March 25, 1974. 



Participation in this program is intended to be of limited duration with 
the expectation that it will enable tribes to genci'ate tlicir own revenue 
which will finance continued tribal government. TCDP contracts will 
be effective for a single year. If a recipient tribe desires to participate 



Section XjV - Applieadcn Procedure 



Section XV - Contiraicd Participation 
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in FY 1076, it v;ill he nccosr,t)ry to submit an application during the 

next annual open sc^tbon. Tho foHowing will be considered in determining 

whether a fuitiicr contract is awarded: 

1. Number of previous TGDP or TAMP contracts. 

2. Performance undei" previous contracts. 

3. Whether the- tribe qualifies under the formula. 

4. Availability of program funds. 
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Application Form 
Tribal Governniont Development Program 
(TGDP) 
FY 1975 
Bureau of Indian Affairs 



ID No. 

(to be supplied by BIA) 

Tribe 

Area 



Agency 
State 



This form is to be completed by the applicant and submitted vith appropriate 
attachments to the Superintendent no later than March 1, 19 7-^^. The Super- 
intendent is responsible to certify the accuracy of the information and 
convey it to the Area Director in sufficient time for his review and 
tranyind Lta] to the Ccn.missioner so as to reach VJashington, D. C. no later 
than Ma r ch 25, ?97 4. The Area Director and/or tlie Superintlsndent may 
require certain docunt^nts to substantiate the figures provided herein. 



1* Name of Tribe 



2. Available Tribal Funds, as of 2-1-7A (see Sec. V of Guidelines) 
r. S. Treasury (other than judgment funds) $ 



Judgncnt Funds $ 



Local Fundc $ 



Total Available Tribal Funds $ 



3. A list of deliverables for which tlie tribe wishes to contract 
must be attached to this form, arranged in order of priority 
and each one assigned an estimated cost. 

4. The attached resolution names the individual authorized by the 
tribal governing body to sign the application, negotiate the 
contract, and sign such agreement (TGDP Contract). 



We, the undersigned, hereby certify that the information provided in this 
application is nccu rato and conple te . (Criminal penalties are provided by 
statute for kno;;ingly filing false, information, 18 USC 1001) 



Tribal Pvepresentative Date BIA Superintendent Date Area Director Date 

The Area Director is responsible for transmitting this form and attachments to 
the follot>ring address so that it arrives no later than !Ia rc h 25, 1974 : 

Commissioner of Indian Affair's 
ATTN: TGDP Coordinator, Code 440 
1951 Constitution Avenue, Nl-J ' 
Washington, D. C. 20242 
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LIST OF sou^.cg mat?:rials 



1, Draft; Model Criminal Procedures Code and Commentary 

This Code and commentary was prepared by the Indian Civil Rights 
Task ^"orce of the Solicitor's Office, Department of Interior, 
pursuant to the requirements of the I968 Indian Civil Rights Act 
(Title III), The document is intended to provide guidelines for 
Indian trilsal courts in the application of the Indian Bill of 
Rights and, as such, does not set out requirements which are to 
be taken as binding on Indian courts* Reportedly, the Solicitor's 
Office is now debating whether or not to proceed with its originally 
expressed intention of distributing full copies of this draft to 
all tribal courts, councils exercising judicial authority and tribal 
attorneys, or simply printing the draft in the federal Register 
with an allowance of sixty days for comments • 

Because of its approach in furnishing guidelines and extensive 
cormnentary rather than simply spelling out cut and dried provisions 
the draft has the potential of becoming an enormously helpful device 
of enduring value to Indian tribal courts. Obviously it would be 
a waste of a major effort to allow it to become buried in the 
Federal Register, As our researchers have documented in their 
reports, most tribal courts have a great need of just this sort 
of guidance, particularly in the area of the requirements of the 
1968 Indian Civil Rights Act. 

To request a copy of the Draft: Model Criminal Procedures Code 
and Commentary, write to: Ms. Fran Ayer or Peter Tayl-jr 

Indian Civil Rights Task Force 
Solicitor's Office 
Department of the Interior 
Washington, D. C. 202^^0 



2. 197^ Report of ^he Task Force on Indian-State Government Relations ♦ 
South Dakota 

This report includes an analysis of legal relationships between the 
state government and Indian tribal governments, discussion of the 
establishment of mutual policies and formal agreements between the 
Indian tribes and the state government. The Task Force is an agency 
under the state governor's office staffed by an Indian director 
which maintains a liaison between the governor and the Indian tribes 
in the state. The report itself is an attempt to document and 
explain the efforts of this state agency at formalizing communication 
and cooperative efforts between the state and tribes. Students of 
tribal government will find that while the document is not a scholarly 
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or comprehensive work it is a very interesting stiidy and warrants 
a close look# Copies of the report are available through: 

Thomas Shortbull, Director 
Task Force on Indian-State 

Government Relations 
117 Sioux 

Pierre, South Dakota 57501 



Land Use and Purchase Patterns on the Pine Ridge Reservation 

Commissioned by the present superintendent of the Pine Ridge Indian 
Reservation, this report documents a very alarming trend with 
regard to land use. Non-tribally held trust land on the reservation 
apparently is being utilized almost exclusively by non-Indians or 
"marginal" Indians (i.e., those tribal members with minimum blood 
quantum who have demonstrated a consistent opposition to tribal 
interests). A parallel development is the sale of trust lands 
the placing of such lands in non-trust, fee patent status. If not 
reversed, this trend will most certainly result in the destruction 
of the reservation land base. A \ery critical factor in this process 
is the role of the BIA in approving the sale of trust land. As 
trustee, the HEA apparently has neglected its responsibility in 
either publicizing the situation or taking a strong initiative. 
?or copies of the study contact: Albert Trimble, Superintendent 

Pine Ridge Indian Agency 
Pine Ridge, South Dakota 57770 



Indian Finance Act Conference - August 15-16. 197^ 

The National Congress of American Indians (NCAI) coordinated this 
conference four months after the United States Congress passed the 
Indian Finance Act and prior to the final drafting of regulations 
by the BIA. The meeting attempted to explain the history of the 
Act, how it was intended by Congress to be implemented and how the 
tribal representatives could favorably influence the Bureau regu- 
lations. 

Copies of the transcript of this meeting may be obtained through 
the: National Office, NCAI 

1430 K Street, N. W. 

Washington, D. C. 20005 



A Study of Federal Indian Domestic Assistance Programs (r'IDAP) 

The study was conducted by the National Council on Indian Opportunity. 
The report, approxin^ately 27 pages in length, was originally released 
by them in February of 197^, reprinted and released by the National 



Congress of American Indians in August 197^ • For a discussion of 
the ?^IDAP study, see i nfra , page I38 of this report. NCAI has a 
limited number of copies available and they may be obtained through 
the address listed in #4 above. 



6. Conference on Indian Snergy (August 29, 197^ - Billings, Montana) 

This conference was organized by NCAI to bring together those tribes 
possessing coal reserves and other natural resource potential to 
explore with them joint strategies the tribes might take to insure 
that tribally OA^ned resources are developed in the manner and pace 
which suit the needs of the tribes and also to inform the tribes 
7 of the optimum procedures they could take to gain strong bargaining 
positions with the natural resource companies and Bureau of Indian 
Affairs. The transcript runs several hundred pages and a very 
limited number of copies are available through NChI. It is inter- 
esting to note observations made by tribal leaders and advisors at 
this conference reinforcing the points made by our researchers with 
regard to development of a tribal government's capacity to regulate 
natural resources on their reservation as an aspect of self-govern- 
ment. Transcripts of the proceedings may be obtained through NCAI. 
See for the address. 



7. Transcript of vfor shops - hCAI's 31st Annxxal Convention 
( October 2^-27, 197^) 

Topics include: 

1. Federal Indian Services 

2. Tribal Government 

3. Indian Health and Education 

^. National and International Indian Relations 

5. Tribal Natural Resources, and 

6. A special workshop on National Indian Policy Revievf 
* Commission 

Copies of the transcripts may be obtained through NCAI. See #4 for 
the address. 



8. Transcript of Working Conference on Tribal Government (March 15, 197^) 

This conference was co-sponsored by NCAI, The Native American ights 
Fund, the Institute for the Development of Indian Law, the National 
American Indian Court Judges Association and the American Indian 
Lawyers Association. The meeting was organized by the American 
Indian Lawyer Training Prof^am and hosted by the Indian Law Center 
in Albuquerque, New Mexico. Panelists attempted to focus on tribal 
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constitutions and the need for reform of .the same to meet the 
changinf?; demands of modern society* The meeting was well attended 
and, as reflected in the transcript, very informative and stimulating. 
Copies of the transcript may be obtained through the offices of 
AILTP: 

The American Indian Lawyer Training Program 
if 77 - 15th Street, #200 
Oakland, California 9^612 



The Indian Civil Rights Act - Five Years Later 

This is a report of a meeting of Indian lawyers, tribal judges and 
trioal council members coordinated by the Indian Lawyers Association 
and conducted May 7-8, 1973. The transcript is certainly a very 
interesting and thoughtful analysis of exactly how the Act is 
affecting Indian tribes at present. This is a complicated problem 
and the record of this meeting should be a very helpful discussion 
for students of tribal government. Copies may be obtained through: 

The Indian Law Reporter 
1000 Wisconsin Avenue, M# W. 
Washington, D. C. 20007 
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